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COURT 0F APPEALS
SECOND DISTRICT 0F TEXAS
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CHARLES GIBSON, BRIAN ROSS,
ROBERT WRIGHT, AND
JOHN VINCENT

APPELLANT

APPELLEES

FROM THE 67TH DISTRICT COURT OF TARRANT COUNTY

OPINION

In  two  issues,  appellant  Ganal  Abdel-Hafiz  appeals  the  trial  court's  orders  granting  summary

ju¢gmentinfavorofappelleeABcmanddismissingappelleesRobeftWrightandJohnVincentforwantof
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Appellant,  born  and  educated  in Egypt,  came  to  the  United  States  ("U.S.")  to  work  in  1984  and

became  a  U.S.  citizen  in  March  1990.   He  became  a  language  specialist  with  the  Federal  Bureau  of

Investigations ("FBI") in January 1994 and then a special agent in the Dallas FBI office.  He was assigned to

the Dallas FBI office's international terrorism unit from 1996 to 2001  and served as assistant legal attache to

the U.S. Embassy in Saudi Arabia from 2001  to 2003.   He was recalled from Saudi Arabia by the FBI in

February 2003  for an  administrative  inquiry  into  insurance  fraud allegations  made by  his  ex-wife.   This

investigation  led  to  his  temination;  the  FBI  later  reinstated  him.         The  alleged  defamation  invol+es

statements made by Wright and Vincent of the FBI's tenorist unit in Chicago and assistant U.S.  attorney

Mark Flessner, also based in Chicago, about Appellant's reaction to a request that he consensually monitor,

that is, wear a wire while interviewing, a Muslim suspect in a 1999 FBI investigation, and by FBI agent

Bany Carmody, of the FBI's terrorism unit in Tampa, with regard to a similar request in 1998.  Wright and

Vincent gave  taped  I.nterviews  on December 9,  2002  for ABC's  nationally  televised PrJ."ef!.one  ZTh%rsdy

bro`adcast  ("Broadcast")  and  a  related  internet  article  ("Article").   Canody  and  Fles§ner  also  gave taped

inteiviews  to  ABC.  ABC  published  the  Broadcast  and  the  Article  on  December  19,  2002.   AppellantI

`     ,           ,            `           ,

specifi.callycomplainsofthefollowingstatements("ChallengedStatements)onappeal.P]
1`

€hallengedB±Qadfas±Sfatenfpts
` `  ' Broadeast  Statement One:   Charles  Gibson:  '"See if this  gets  your attention."   "Or how about.

.pus?   A  Muslim  FBI  agent  accused  of refusing  orders  to  secretly  record  another  Muslim• ` :  ' .` ''  suspected of terrorist comectious."

`  i        Broadcast` Statement Two:   Wright:  "September  llth is a direct result of the incompetence.of

the FBI'§ International Terrorism Unit.  No doubt about that.  Absolutely no doubt about that."
Brian  Ross:   "Perhaps  most  astounding  of the  many  nristakes,  according  to  Flessner  and
affidavits filed by Agent Wright, is how another FBI Agent who is Muslim seriously damaged
the investigation, telling Wright and Vincent he vyould refuse to secretly record one of Kadi's

Suspected associates who was also Muslim."[EL]

Broadcast Statement Three: Wright: "A Muslim doesn't record another Muslim. "
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Broadcast Statement Four:  Brian Ross:  ``Far from being reprimanded,  the FBI promoted the
Muslim agent to one of its most important anti-terrorism posts at the American Embassy in-Saudi Arabia, handling sensitive investigations for the FBI in the Muslim country."

With regard to the Challenged Statements in the Article, Appellant merely states that the Article "contains

many of the same statements as the Primetime Thursday Broadcast, but also provides Appellant's name."

Therefore, we will only cousider the Article statements that Appellant complained of in his first amended and

supplemental petitions and that are duplicated in the Broadcast.

_r±±±h_allengedArticlestatemen_ts_

Afiicle  Statement  Qr€:  ".  .  .  FBI  Agent  named  Ganal  Abdel-Hafiz  seriously  damaged  the
investigation."

Article Statement Two:  "Wright says Abdel-Hafiz, who is Muslim, refused to secretly record
one of Al-Kadi's suspected associates,  who was also Muslim.   Wright says Abdel-Hafiz told
him, Vincent, and other agents that `a Muslim doesn't record another Muslim."

Article Statement Three:  ".  .  . Abdel-Hafiz told him, Vincent and other agents that `a Muslim

doesn'trecordanotherMus|im.Hi[ffl]

Appe,llapt also listed the following phrases in his supplemental petition and-addresses them ,on.appeal:
"``. . `.,-al|egatipns that a Muslim FBI agent may have thwarted the investigation two years be,fore . . . Septeprber

11, 2001," and "Gamal Abdel-Hafiz, a Muslim FBI Agent, refused to cooperate with an FBI probe into BMI,

Iric' .,.... "  These phrases are from ABC's November 26, 2002 article entitled, "Dirty Dozen: The FBI May

Have Dragged Its Feet on Investigating` the Saudi Money-Trail" (`November Article").  ABC addressed the

Novem`b-er' Article iri its motion for summary judgment, arguing that Appellant's claims on these phrases were

barred by  the  one-year statute  of limitations  because Appellant filed his  lawsuit  on December  1,7,  2003.

Appellant  also ` addresses,  with  regard to  the  issue  of' actual  malice,  ABC's  selection  of material  and  its

"decision to juxtap-ose" allegations involving him with a phot6 and voice over regarding the September  11,

2001  ("`9/11 '-') terrorist ;ttacks.

Appellant sued ABC, Disney Enterprises, Inc., WFAA-TV, L.P., WFAA of Texas, Inc., Belo Corp.,
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Charles  Gibson,, Brian Ross,  Wright,  and  Vincent  for  libel  per  se,  slander per se,  libel  per quod,

slander per quod, statutory libel, libel and slander by imuendo and implication, and the omission of material

facts and juxtaposition of facts in a material way such that the gist of the Broadcast and the Article was false.I

Efl   Brian Ross is the ABC News chief investigative correspondent responsible for the Broadcast, and co-

author  of the  Article.  Charles  Gibson  is  the  ABC  news  anchor  who  read  the  Broadcast  introduction.

Appellantsought$3.5millionincompensatorydanagesplusexemplarydamages.tfl

The thal cout granted Disney Enterprises, Inc.'s special appearance and dismissed the claims against

Belo Coap., WFAA-TV, L.P., and WFAA of Texas, Inc.  Wright, an Indiana resident, and Vincent, an Illinois

resident, also specially appeared.  After a hearing, the thal court dismissed Appellant's claims against Wright

and Vincent  for want of jurisdiction.   The trial  court sustained many  of ABC's  objections  to  Appellant's
.        t     ,     I.`       `                              -1`     I.         ,          ,

surrmary j.udgment evidence, which Appellant does not appeal, and granted summary judgment for ABC
-)          ~~...        J        ,        `            --

after a hearing.

SPECIAL APPEARANCE

- * rn' his second issue, Appellant complains that the trial court erred by granting Wright and Vincent's

special appearances, claiming that their affidavits did not support their special appearances and that personal

jurisdiction -was  appropriate  in  Texas  because  "the  allegedly  libelous  statements  concerned  the  Texas

activities of a Texas FBI agent, and the brunt of the ham was to Appellant in Texas."
`   ~   '    Apbellant  sried  Wright  and  Vincent  for  defamation  pertaining  to  their  statements  in  the  ABC

irit`eiview, Wright's statements made at a May 2002 Judicial Watch press conference in Washington and in 'a

November  2002   Pya#  Sfree£ /a"r#a/  article,H  and  Vincent's  statements  made  in  interviews  wiith  PBS

Fho#f/I.#e in March 2000 and CBS  11  in Dallas and the DCI//as h4omz.ng Ivews in March 2003.   On appeal,

Appellint  addresses  personal jurisdiction  only  with  regard  to  the  statements  from  the  ABC  interview.
i       ;_-,     -                ~_-.              {

Therefore, we will address the trial court's orders  on Wright and Vincent's special appearances only with

regardtotheABCinterview.RESeeTEX.R.APP.P.38.1(e),47.1.

Standard Of Review
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The trial court's orders sustaining Wright and Vincent's objections to jurisdiction stated that, "having

considered the pleadings,  evidence,  and arguments  of counsel,"  it did not have personal jurisdiction over

them.  Whether a trial cout has personal jurisdiction over a defendant is a question of law reviewed de novo.

BMC Software Belg., N.V. v. Marchand, 83 S.W .3d 799, ]93-94 (Ten. Tow)., Traveuungle v. Am. Airlines,

J#c., 212 S.W.3d 841, 845 (Tex. App.-Fort Worth 2006, no pet.); ST7lg, E. U., J#c. v. j}eefcI,Ill  S.W.3d 638,

644 (Tex. App.-Fort Worth 2003, pet. denied).  The plaintiff bears the initial burden of pleading sufficient

allegations  to  bring  a  nomesident  defendant  within  the  provisions  of the  Texas  long-arm  statute.   BMC

So/twa!re, 83  S.W.3d at 793;  I;iovezJ##gJe, 212  S.W.3d at 845; Re¢fa,  111  S.W.3d at 644.   Here, Appellant

met his initial burden by asserting that Wright and Vincent had constitutionally sufficient minimum contacts
L.'Jrelated to his defamation claims under section  17.042 of the civil practice and remedies code, because the

claims arose "out of torts committed in whole or in part in [Texas]."  See TEX. CIV. PRAC. & REM. CODE

ANN. § 17.042 (Vemon 1997).  Appellant contended to the trial cout that the ABC interview was "directed

t`;' 'viewers  in  Texas,   as  that  is  where   [Appellant]   was   employed  and  where   [Appellees]   knew  that

[Appellant's] co-workers would see and read the false, libelous, and defamatory statements."  He asserted that

Wright and Vincent "knew their comments to the media were false, defamatory, and libelous and directed to

;'ajsedaniag;to[Appellant]andhisprofessionalreputationinTexas"andthattheir6onductwas`sbecifi6ally

directed:oinjureandharmhimwhere"[his]permanentresidencehasbeenatallrelevanttimes."
•-         -a         I                 ,.-.

A  nonresident  defendant  challenging  a  Texas  cour['s  personal jurisdiction  over  it  must  negate  all

jurisdictional bases.  BMC So/tw¢re, 83 S.W.3d at 793; rraveU#jcg/e, 212 S.W.3d at 845; Reafa,111  S.W.3d

a~i 644-.  We review all of the evidence in making this detennination.  rrave4J##g/e, 212 S.W.3d at 845; Re¢f¢,
`i i i ' i.W.3d at 645; %!.cfre/ v.  j}ockef E#g'g Corp.,  45  S.W.3d 658,  667  (Tex.  App.-Fort Worth 2001,  no

bet.).

Persondl Jurisdiction

Te~xas' courts may exercise jurisdiction over a nduresident defendant only if the exercise of jurisdiction

is ajthorized by the Texas long-arm statute and comports with state and federal constitutional guarantees of

che process.  vioki Mac River Expeditions v.  Drugg, 221 S.W.3d 569, 574 (Ten. 200])., BMC Software, 83

http://www.2ndcoa.courts.state.tx.us/opinions/HTMLOpinion.asp?OpinionlD=18843 9/10/2007
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S.W.3d  at  795;  see  a/so  TEX.  CIV.  PRAC.  &  REM.  CODE  ANN.  §  17.042(2)  (defining  "doing

business"  under  long-am  statute   as   committing   a  tort  in  the  state).    The  long-arm  statute's  broad

"doing-business" language allows the statute to "reach as far as the federal constitutional requirements of due

process will allow."  "o*!. A4¢c, 221  S.W.3d at 575.

The federal due process test consists of two parts:  (1) whether the nomesident defendant purposely

established "minimum contacts" in the forum state; and (2) if so, whether the exercise of personal jurisdiction

comports with "fair play and substantial justice."  8%rger Kz.ng Carp.  v.  RwcJzei4;I.cz, 471  U.S. 462, 475-76,

\05 S. Ct. 2174, 2183-84 (\985)., Ghaardian Royal Exch. Assurance, Ltd. v. English China Clays, P.L.C., 815

S.W.2d  223,  230-31   (Tex.   1991).   Minimum  contacts  are  sufficient  for  personal  jurisdiction  when  qe

nonre®sident defendant purposefully avails  itself of the privilege of conducting  activities within the forum

state, thus invoking the benefits and protections of its laws.  See ff¢#so# v. De#chha, 357 U.S. 235, 253, 78 S.

Ct.1228,1240(1958);M!.crfez.¢#¢Easyfz.v!.#'Co##try,J#c.`v.Ho/fe#,168S.W.3d777,784(Tex.2d05).

A nouresident's contacts with the forum state may give rise to either specific or general jurisdiction.

jMC So/tw¢re,  83  S.W.3d at  795-96.   Specific jurisdiction exists  where  the  defendant's  alleged  liability

stems from an activity conducted within the forum state.  I;d. at 796.   General jurisdiction exists where the

defendant made continuous and systematic contacts with the forum state.  jd.  None of the evidence presented

to theL trial court supported a contention that Wright and Vincent had the continuous and systematic contacts
J~      ,`1.`-             ,           `     ,    .

ivi-th'T6xas'reduiredfortheexerciseofgeneraljririsdiction.
•`                       i,                   --                  I          I                     -.         .                            '                                  '                                                                                           .--.----.,-                    1            `                ..                _       -_ ..--,     i

A Texas cout may `assert specific jurisdiction over an out-of-state defendant if the defendant's contact
'

wiith. this  state  is  purposeful  and  the  injury  arises  from  or relates  to  those  contacts.   See A4ofr!. A4¢c,  221

S.W.3d' `at 572-73,  576 (considering,  in light of "!.cfe!.a!#¢, the extent to which a claim must "arise from or

relateto"foruncontactstoconferspecificjurisdictionoveranouresidentdefendantinawrongful-deathJcas`e

against an  orit-of-state  rafting  outfitter).   This  "purposeful  availment"  inquiry has three parts:  (I)  only the
`defe`ndant's contacts with the forum are relevant, not the unilateral activity of another party or a third person;

http://www.2ndcoa.couts.state.tx.us/opinions/HTMLOpinion.asp?OpinionlD=18843 9/10/2007
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(2) the contacts relied upon must be purposeful rather than random, fortuitous, or attenuated; and (3)

the defendant must seek some benefit, advantage, or profit by ``availing" itself of the jurisdiction.  Jd. at 575;

M!.chz.a!#a,   168  S.W.3d  at  784-85;  see  a!/so  ji#dzew!.cz,  471   U.S.  at  476  n.18,   105  S.  Ct.  at  2184  n.18;

World-Wide  Volkswagen  Corp.  v.  Woodson,  444 U.S.  286,  297,  100  S.  Ct.  559,  561  (\980).,  Fielding  v.

H#ber! B#rda Media,  Jnc.,  415 I.3d 4\9,  42S  \5th Cia.loos) (s\2Iting thfalt spa;€tfro iusisdichon in sjNItts

alleging an intentional  tort based on the publication of defamatory material  exists  for (I) publfcati.on wi.th

adequate c.irculation .in the forum state, per Keeton v. Httstler Magcizine, Inc., 46S U .S.110, \04 S. Ct. 1473

(1984), or (2) an author or publisher who "aims" a story at the state knowing that the "effects" of the story will

be f]ell there, per Calder v.  Jones, 465 U.S. 783,104  S. C€`  Z482 (1984)).   Appellant assets that personal

jurisdiction ovier Wright and Vjncent ls apprapriate under C:zzldey:.  See Czzlder, 465 U,S. at 788-89,104 S. C;1.

al i486'.87.
`1-

Whenspecifi`c`jurisdictionisalleged,wefocusontherelationshipanongthedefendant,the forum;and

the litigation.  See "ofa. Mac, 221 S.W.3d at 575-76.  For a nouresident defendant's forum contacts tb supbon

ari  exercise  o`f specific jurisdiction,  there  must  be  both  purposeful  contact  with  Texas  and  a  substantial

;'bri;cti;n between those contacts and the operative facts of the litigation.  See i.d.  at 579, 585 (holding tha`t

houresident defendant did have sufficient purposeful  coritact with Texas but that there was  no  substantial

' connection to support the exercise of specific jurisdiction between those contacts, that is, between the rafting

company'sadvertisingandtheplaintiffswrongfuldeathclaim);Mj.cfaj.cI#¢,168S.W.3dat781-92(statingthat

there  'was  no  purposeful  contact  because  nouresident  defendant's  sale  in  Texas  resulted  from  the  "mere

fo`rfuity" that the plaintiff happened to reside here and not from any affirmative efforts by the defendant`to
I,-

solicitbusines§inTexas).

Wright and Vincent made the same arguments in their special appearance motions, contending, among

otherirgun6nts,thattheyneveridentifiedAppellantorcommittedatoftinTexas;thattheyhadnominiriuni

contacts  with Texas;  that they  could  not reasonably  have  foreseen being haled into  a  Texas  court 'in this
~-'-..                    A      .-.-,- `        -....    `      -
~(<`

/--_    '`   ,,----, `      r'

matter; and that the alleged cause of action did not arise from any conduct by Wright or Vincent directed at

Texas.  The trial court sustained Wright and Vincent's objections to Appellant's affidavit.L9]   Appellant does

http://www,2ndcoa.courts.state.tx.us/opinionsAITMLOpinion.asp?OpinionlD=18843 9/10/2007
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not appeal the thal court's ruling.

Wright  and  Vincent  also   asserted  that  the  Texas   Supreme  Court  in  M!.cfe!.a!#¢  had  expressly

disapproved of the  "directed a tort"  type jurisdiction relied on by Appellant.   See  168  S.W.3d at 790-92.

They attached evidence pertaining to Appellant's sale of his Texas home after his relocation to Saudi Arabia

in 2001  and claimed that there was a lack of evidence to show that they knew that Appellant "resided"  in

Texas  during  that  time.   They  also  attached  Appellant's  answers  to  their  interrogatories,  portions  of

Appellant's deposition, and the FBI Initial Written Agreement on Appellant's overseas assignment.  At the

hearing, at Appellant's request, the thal court admitted the ABC interview, portions of wright's and Vincent's

depositions in which they stated that Appellant was the "Muslim agent" referred to in the ABC interview, and

two FBI memoranda establishing that Wright and Vincent knew Appellant was stationed in the Dallas FBI
``',,,-..

office in 1999.

It is incoritested that neither Wright nor Vincent were Texas residents and that the ABC inteiv'iew` in
I         .~',"     .I-.    ,

2002tookplaceinlllinois.un]Appellant'sevidenceatthehearingestablishedthatWrightandVi-ncentwiei;

aware that Appellant was assigned to the Dallas FBI office in  1999.   Vincent testified that ABC in`formed

them that Appellant was in Riyadh, Saudi Arabia, "just prior to our interview in December of 2002" arid that

h6  had  no  idea  that  Appellant  might  subsequently  be  recalled  to  Dallas.I-±!]   Wright  testified.that  he

LnderstoodthatABCPrz.mefz.7%ewasbroadcastnational|y.Era
1.1.            I.-'             ~

A review of the ABC interview shows that its focus was on the FBI and its activities and problems

wii-th regard- to terrorism, including Wright and Vincent's backgrounds with the FBI and problems they had

with the "upper echelons of [FBI] management."  Wright discussed the "Muslim FBI agent" in Dallas in April

1999 as an example of the problems within the FBI.[±2]   That portion of the interview described what was

said during the conference call about the consensual monitoring, Wright and Vincent's reactions, th;t there

had'beeno-th6iproblemswiththe'agentwiththeWashingtonandTampaFBIoffices,andthattheageht`filed

a discrimination complaint against Wright. Wright also discussed the five-hundred page book he wrote prior

http://www.2ndcoa.courts.state.tx.us/opinionsAITMLOpinion.asp?Opinion.ID=18843 9/10/2007
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Focusing our analysis first on the relationship among the defendants, the fomm, and the litigation, the

record does not disclose any purposeful contact or cormection between Wright and Vincent to Texas, other

than that the Dallas FBI office was where Appellant was stationed in  1999 when they sought to have him

conseusually monitor a Muslim suspect.   The record reflects that Wright believed the broadcast would be

nationwide, that Vincent did not believe Appellant was in Dallas when he gave the interview, and that the

"Muslim  agent"  discussion  was  within  the  context  of problems  within  the  FBI  with  regard  to  terrorism

investigations.   See "o*z. A4ac,  221  S.W.3d at  575-76;  see a/so F!.e/dz.#g,  415  F.3d at 425-26  (stating  that

C¢/der jurisdiction  requires  a  case-by-case  analysis  of the  publication's  purpose  and  impact  and  that,  in

addition to requiring that the story's "effects" be felt in the forum, the defendant's "aim" must be demonstrated

by showing that the article's subject matter, and the sources reli'ed upon for the article, were in the forum

state).

Wright and Vincent made the allegedly defamatory statements in the ABC interview in Illinois based

upon their personal experiences and the statements were then broadcast nationally.  There is no evidence in

ire record to support Appellant's contention that Wright and Vincent directed their statements specifically `at

Texas 'o+ that they did not believe ABC's information that Appellant was  in Saudi Arabia.   Therefore, w6

conclude that the trial court correctly determined that it had no personal jurisdiction over Wright and Vincerit

because there was no purposeful contact` with Texas after  1999 by Wright and Vincent to support even an

adehuated Lcormection with Appellant's defamation claims pertaining to the 2002 ABC interview.   See A4okz
-`

ir¢c,221S.W.3widat579,585;"!.ch!.a#a,168S.W.3dat791-92;F!.eJd!.ng,415F.3dat425-26;c/CaJder,`465

U:S. -;t 785, 7§8-90,  104 S.  Ct.  at  1484,  1486-87 (stating that the defamation plaintiff, a California resid6it

and television actress, was the focus of the activities of the Florida defendants in intentionally writing and

editing their Jvafz.o#¢/ E#g"I.ref article in which they alleged that she drank so heavily as to prevent her from

fulfilling  her professional  obligations,  and  that the  defendants  expressly  aimed  their actions  at California;

wrier: `they knew their article "would have a potentially devastating impact" on her and where she would bear

http://www.2ndcoa.courts.state.tx.us/opinionsAITMLOpinion.asp?OpinionlD=18843 9/10/2007
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the  brunt  of that  injury  because  she  lived  and  worked  there  and  the  newspaper  had  its  largest

circulation in that state).  We overmle Appellant's second issue.

SUMMARY JUDGRENT

In his first issue, Appellant contends that the trial court erred by granting summary judgment in favor

of ABC.   Specifically,  Appellant  argues  that there  are  genuine  issues  of material  fact  as  to  whether the

Broadcast and the Article were tine (subissue 1) and as to actual malice (subissue 2), that the Broadcast and

the Article were not "opinion, rhetoric, or hyperbole" (subissue 3), that his claims regarding the November

Article are not barred by limitations (subissue 4), that the "State Secrets Privilege" does not prevent ABC

from presenting its case (subissue 5), and that he brought forth adequate evidence to defeat the no-evidence

motion   (subissue   6).    Because   they   are   dispositive,   we   first   address   Appellant's   second   and  sixth

su`bissues-did Appellant raise more than a scintilla of probative evidence of actual malice by ABC?

STANDARD 0F REVIEW

After an adequate time for discovery, the party without the burden of proof may, without presenting

evidence,  move  for  summary judgment  on  the  ground  that  there  is  no  evidence  to  support  an  essential

element of the normovant's claim or defense.  TEX. R. CIV. P.166a(i).  The motion must specifically state

the elemehts for which there is no evidence.  jd.; Jofeuso# v. Brewer & Prz.£cfoard, P.C., 73  S.W.3d 193, 207

(T6k'. 20.02).   When reviewing a no-evidence suinmary judgment, we examine the entire record in ire -light

mast favorable to the normovant, indulging every reasonable inference and resolving any doubts against the

movint.`Swd¢#v.S"de#,199S.W.3d291,292(Tex.2006).Thetrialcouftmustgrantthemotionunlessin;

honin'ovant`pro'duces summary judgment evidence that raises a genuine issue of material fact.  See TEX. R.
_,  I   `-\

dv.` P.166a(i) '& cmt.; Sw. E/ec. Power Co., 73 S.W.3d at 215.  If the nonmovant brings forward more than

a scintilla of probative evidence that raises a genuine issue of material fact, then a no evidence summary

judgment is not proper.  A4oore v. K "a!r/ Carp., 981  S.W.2d 266, 269 (Tex. App.-San Antonio  1998, pet.

denied).   "Less  than a scintilla"  exists when the evidence is so weak as t; do no more than create a mere

;'umi;e 6r`suspicion of a fact.  K!.ng jta#cfo v.  Cfrapma#,118 S.W.3d 742, 751  (Tex. 2003), cert.  de#!.ed, 541
-'    `      /
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U.S.  1030  (2004).   "More  than  a  scintilla"  exists  when the  evidence  would  enable  reasonable  and

fair-minded people to reach different conclusions.  Fond A4lofor Co.  v. R!.dgway,135  S.W.3d 598, 601  (Tex.

2004); A4erre// Bow Pfo¢r"., J#c.  v. ffov#er, 953  S.W.2d 706, 711  (Tex.1997).  A genuine issue of material

fact is raised by presenting evidence on which a reasonable jury could refum a verdict in the nonmovant's

favor.  Moore, 981  S.W.2d at 266; Fee c}/so j4#derso# v. £!.berfy fobdy, J#c., 477 U.S. 242, 255-56,106 S. Ct.

2505, 2513-14 (1986) (interpreting FED. R. CIV. P. 56).

Texas Rule of Civil Procedure  166a does not prohibit a party from combining in a single motion a

request for traditional sunlnary judgment and  a request for no-evidence summary judgment.  See TEX. R.

CIV. P.  166a(c), (i); B!.#wr v. Jacobo,135  S.W.3d 646, 650 (Tex. 2004).   When, as here, a party moves for

surmary judgment under both rules 166a(c) and 166a(i), we will first review the trial court's judgment under

the no-evidence standards of rule 166a(i).  Ford „ofor Co.,135 S.W.3d at 600.  If the non-movant-idled to

produce. more than a scintilla of evidence under that burden, then there is no need to analyze whether the

in6J`'int;ssummaryjudgmentproofsatisfiedthetraditionalsummaryjudgmenttestofrulel66a(c).#.
.--      ``.         1   \

bri'FArdATION

Appellant sued ABC under various defamation theories.  To maintain any of his defamation claims,
-`J     -.

Ain6llint had the burden io prove that ABC: (1) published a statement; (2) that was defamatory concerning

Appellant; -(3) while acting with either actual malice, if Appellant was a public official oi public figure, -or

negligence, if he was a private individual, regarding the statement's truth.   WrF4j4-ry; /#c. v. A4cfemore,u 978

S.WV.2d 568, 571  (Tex.1998), cerf. de#!.ed,  526 U.S.1051  (1999).  Neither party disputes that ABC published

Broadcast  Statements  One  through  Four  and  Article  Statements  One  through  Three;  ABC  did  conte-st

bublicatiori of the two November Article phrases but admitted in its` limitations argument that it pirblished
r

th6mohNovember26,2002onitswebsite.Basedontheparties'summaryjudgmentpleadingspresentedt6

thetrialcourt,weconfineourreviewheretothe"actualmalice"standard.H4]

cdNS+[TUT[oNAL ttACTUAL MAL]CEn

A no-evidence summary judgment would be improper only if we conclude, after examining the entire
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record,  that Appellant has presented evidence  creating  more than a surmise or suspicion that ABC

published the statements with actual malice.ffl  See S#de#,199 S.W.3d at 292; Kz.#g Rcz#ch,118 S.W.3d at

751.

"Actual malice" in the defamation sense does not include ill will, spite, or evil motive.  Casso v. Bra!#d,

776  S.W.2d  551,  558  (Tex.  1989).   Rather,  to  establish  actual  malice,  the  plaintiff must  prove  that  the

defendant published a defamatory falsehood ``with knowledge that it was false or with reckless disregard ol

whether it was false or not."   WIF4j4-ry, 978  S.W.2d at 571  (quoting Ivew york rI.mes Co.  v.  S#JJI.va#, 376

U.S. 254, 279-80, 84 S. Ct. 710, 726 (1964)).  The actual malice standard's purpose is to protect imocent but

erroneous speech on public issues, while deterring "calculated falsehoods."   r#r#er, 38 S.W.3d at 120 (citing

G¢rriso# v. £o%!.S!.a#a, 379 U.S. 64, 75, 85 S. Ct. 209, 216 (1964)); See a/so Ivew yorfr rl.ffles, 376 U.S. at 270,

84  S.  Ct.  at 721  (stating that defamation cases  must be considered "against the background`of a profound

natiorial  c`orninitment  to  the  principle  that  debate  on  public  issues  should  be  uninhibited,  robust,  and

wiide-open,  and  that  it may well  include  vehement,  caustic,  and  sometimes  unpleasantly  sharp  attacks  on

goverrment and public officials").  To prevail at trial, a public figure plaintiff must establish actual malice by

clear and convincing evidence, but the Texas Supreme Court has declined to adopt the clear-and-convihcing

St;ndald at the summaryjudgment stage.  ffwchabee u  rz.meg Wc[r#er E#f" £! Co.,19 S.W.3d 413, 420-21  (Tax.
..       c,I,        a --..,-,,-         _..                 -

.2boo).

The  meaning  of terms  such  as  ``actual  malice"-and,  more  particularly,  "reckless  disregard"-is  not

readily captured in one infallible definition.  Sf. j4ma#f w  rfeo"pro#, 390 U.S. 727, 730, 88 S. Ct.1323,1325
\

`(1`968+).  A'nd while knowledge of falsity is a relatively clear standard, reckless disregard is much less so.  See:

e.g.,Be##e%94S.W.3dat591(reviewingU.S.SupremeCourtcasesonactualmalice).Recklessdisr-egaldis

a subjective standard that requires the plaintiff to bring forth evidence that the defendant entertained serious

doubts as' tot the truth of the publication at the time it was published.  Hearsf Carp. v. S#ee#,159 S.W.3'd`633,
{6i](Ten.loos).,seealsoHarte-HankeCommuc'ns,Inc.v.Connaughton,49\U.S.6S7,688,+09S.Ct.26]i,

2696  (i989)  (stating that reckless  disregard involves  a  "high degree of awareness of probable falsity"); Sf.

hapwwww.2ndcoa.courts.state.tx.us/opinions/HTMLOpinion.asp?OpinionlD=18843
'    -;     `     .     --    `
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j4ma#/, 390 U.S. at 731, 88 S. Ct. at 1325 (stating that there must be sufficient evidence to permit the

conclusion that the defendant in fact entertained serious doubts  as to the truth of his publication).   And a

publisher's presentation of facts may be misleading, even negligently so, but will not constitute a "calculated

falsehood" unless the publisher knows or strongly suspects that it is misleading.  r"r#er, 38 S.W.3d at 120.

Actual malice focuses on the defendant's state of mind, particularly his attitude toward the truth of

what  he  reported,   which  a  plaintiff  can  prove   though  objective   evidence   about  the  publication's

circumstances and the defendant's conduct at the time of publication.  Jd.;  WF:4i4-ry,  J#c., 978  S.W.2d at

573; see a/so Be#f/e);, 94 S.W.3d at 591, 596 (stating that defendant's lack of care and motive are factors to

consider).  When the defendant's words lend themselves to more than one interpretation, the plaintiff must
1¢

establish that the defendant either knew that the words would convey a defamatory message or had reckless

disregard for their effect.  jvew r!.macs,  Jm  v.  JS¢acds,  146 S.W.3d  144,  162  (Tex.  2004), cerf.  de#!.ed,  545
'tiJ..S':7  il05 ¢ (2005).    Publications   alleged   to   be   defanatory   must   be   viewed   as   a   whole+including

accompanying statements, headlines, pictures, and the general tenor and reputation of the source itself,-and

we consider the actual malice issue within this context.  See C!.ty a/Ke#er v.  Wg./so#,168  S.W.3d 802, 811

(Tex. 2005) (citing Ivew rl.mes, J#c.,146 S.W.3d at 158-59, for the proposition, with regard to a no-evidence

assertion, that legal sufficiency carmot disregard parts of a publication, considering only false statements t6

support a plaintiffs verdict or only true ones to support a defense verdict).

BROADCAST AND ARTICLE

W'e have reviewed the Broadcast and the Article and  include them here, bolding the portions  that

c`ontain the alleged defamatory statements.   Gibson provided the introductory narration, known as a "voice
•`

o`ver,"  for Ross'  story,  "The  Story the FBI  Didn't Want Told."   "Voice over"  is  shortened to  "(VO)"'  in `the

trariscript of the Broadcast and "on camera" is shorted to "(OC)."

E;badcQLst
{\

t`

6ibson:    ~  ovo) The story the FBI did not want told.

ivright:       You 6an't know the things I know and not go public.

G;bs°n:      (Vh:}p¥gytow:=#:isle oFSBa:naa8::nts f:iL:i. °Bf:tth;atfrt:lit °cfoauLrjc§e: a::is:YSLin£:S)snaaund£ S:Sfyec:e#:

http://www.2ndcoa.courts.state.tx.us/opinionsAITMLOpinion.asp?OpinionlD=18843
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Wright:       September 1 lth is a direct result of the incompetence of the FBI's International Terrorism unit.
No doubt about that.

Gibson:       ovo) Tonight, Briar Ross with a major "Primetime" investigation.

Amouncer: Next, explosive allegations.  Two FBI Agents step out of the

shadows to tell what they know.  In the months before September I lth, why were they stopped
from pursuing suspected terrorist cells in the Chicago area and told to let sleeping dogs lie?

Wright:      Those dogs weren't sleeping.  They were training, they were getting ready.

Gibson:.   ,  (OC) See if this gets your attention.  A rich, Saudi businessman, suspected of funneling money---'' ^'                to.Osama Bin Laden, who is also a suspected owner of a company that creates highly sensitive

software for the FBI.  Or how about this, a Muslim FBI Agent accused of refusing orders to
se;retly record another Muslim  suspected  of terLorist connections.  [Br.oadcast Statement
One]  Well tonight, two FBI Agents come forward to say if all of that worries you, it should.
They put everything at risk to give Chief Investigative Correspondent Brian Ross a disturbing
account that the FBI has tried to keep secret.

kos6: `.(`VO)`  io`:00  last Monday moming  in Chicago.   This was  the day.   This was  the hour.   This was the
interview FBI headquarters in Washingtgp feared was coming.  Two of the FBI's own, Special
Agents Robert Wright and John Vincent breaking ranks.

Wright:      `Ybu can't know the things I know and not go public.

Ross:  (VO)  Finally  telling  the  story  they  say  the  FBI  has  tried  to  keep  secret  from  Congress  and  the
American public. .

Wright :      SeEtnef¥bfro Idiot:bits aab:£urte:i :.:.SuAtb::]tuht:]jyn :°omdpoeut::Caeb:::htiaFtp:isfn:efrE::I;°dnc:]stTsetra:::::t

.,I.,-.Jwo]
`,

Ross: (OC) You're an FBI agent and you're saying that about the FBI?

Wright:       Iknowthat. 'Yes..

Ross: (VO) It's a long way from the day  12 years ago when, as a law school graduate from Indiana,
Wrightiookthe-oathtobecomeanagentoftheFBI.

Wright:      To protect America from all enemies, foreign and domestic.

RQss: (OC) And,youihink you tried to do that,?

http-://.wWw.2ndeoa.courts.state.tx.us/opinions/HTMLOpinion.asp?OpinionlD=18843
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Wright:       Others tried to stop me but I triedto do that.

Ross: (VO) Wright's partner, John Vincent, joined the FBI 27 years ago.  A young lawyer from South Dakota
who would become one of the Bureau's most seasoned street agents before retiring a few days
after this interview.

Vincent:     Truthfully, if9/1 I had not occurred we wouldn't be here.

Ross: (OC) Really?

Vincent:      Because of9/11, we're here.  Because we see the danger.

Ross: rvo) Their story begins in the nrid-1990s.  With growing terrorism in the Middle East, the two agents
were assigned to track a connection to Chicago, a suspected terrorist cell that would later lead
them to an Osama Bin Laden connection.

[`WhileRossnarrates,stockfootageofresultsofaterroristattackshowsinjuredpersonsandresultingchaos.1

Wright:       We  had  a  cell  in  Chicago,  right.   And  that  was,  that  was  the  premise  of how  we  got  the
t                 `   investigation going.

R`oSs: rvo`) Put Wright says he soon discovered that all the FBI Intelligence Division wanted him to _ap was'  `  I              to `follow sinspected terrorists`around town and file reports, but make no arrests. ' ,<                           `

Wright:      ThyeeLSLrnpge:tis::,Y[hf] :uasw#Le:eotfro°p:nh:rafdinq£#::Sve¥ta£SgaiLgnts :tr[ai§F££:C::;S o¥°y:ure+::dwsft]:ftneoi

--,-`.  \ L -   J```    , open.criminal investigations against any Of these intelligence suspects."

Ross; (OC) You're on the Terrorism Task Force and you were told you will not open criminal cases?

Wri.ght:       Yes.`

Ross: (VO) In  1998, Al-Qaeda terrorists bombed two American Embassies in Africa, killing more than 200_,,.,'    people.  'The agents say some of the money for the attack led back to the people they had been

tracking in Chicago, and to a powerful Saudi Arabian businessman, this man, Yassin`Kadi, vyho
had extensive business and financial ties in Chicago.  Yet, even after the bombings, the agents

~  say headquarters ordered no arrests.

[While Ross narrates, a stock clip of the 1998 U.S. Embassy bombings, showing bodies and wreckage plays,
followed by a photograph of Kadi.]

Wright:       Trn:es¥£%:#:n.aTehreyth;a:::at:S£:I i::.e  hit  in  Africa,  they  want  to  shut  down  the  criminal

R6-ss:  (VO) +he move outraged the Federal Prosecutor in Chicago,  who  says  Agents Wright ahq Vinc6nt
were helping him build a strong criminal case against Kadi and others.

http://www.2ndcoa.courts.state.tx.us/opinions/HTMLOpinion.asp?OpinionlD=18843 9/10/2007
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[While Ross narrates this portion, what appears to be a federal building is shown, with an American flag
waving outside in the breeze.]

Flessner:      There were powers bigger than I was in the Justice Departm?nt,and within the FBI that simply
were not going to let it happen.  And it didn't happen.

Ross: Mark Flessner, now in private practice, says he still can't figure out why Washington stopped the case,
whether it was Saudi influence or bureaucratic ineptness.

Flessner:      I think there were very serious mistakes made.  And I think it, perhaps, cost, it cost people their
lives, ultimately.

Ross:  ovo) Perhaps the most astounding of the many mistakes, according to Flessner and affidavits
filed by agent Wright is how  another FBI  agent who is Muslim seriously damaged the
investigation.   Telling  Wright  and  Vincent,  he  would  refuse  to  secretly  record  one  of
Kadi's suspected associates who was also Muslim. [Remainder of Broadcast Statement Two]

[While Ross narrates, a close-up of wright's redacted EEOC statement is shown.]
a,     `     .

Wright:-.    A`Muslim doesn't record another Muslim.  [Broadcast Statement Three] Right out `o.f his ovyn
`  `,-`-,`-,  -I.         --mouth.`  Fiveofus,sixofusheardit.

-i     ,     ,_-               a                      `

Vincent:     He wouldn't have any problems interviewing or recording somebody who wasn't a Muslim but ,he
could never record another Muslim.

Ross: (OC) What do you make of that?  Thinking back to the oath,you took as an FBI Agent?

Wnght      I i:a;sp:¥,::A£:g¥ig:so:b:;L[iuss%a:tda:ir3::::hd::I:€n:o]#:s:¥¥:,:a:d#al£;;SEtei:tve[![:gc¥:htaa:noEi£££S:

both took the salne damn oath to defend this country against all enemies foreign and domestic
and hejust said no?  No way in hell."

Ross:  (VO)  Far  from  being  reprimanded,  the  FBI  promoted  the  Muslim  agent  to  one  of its  most
important  anti-terrorism  posts,  at  the  American  Embassy  in  Saudi  Arabia,  handling
Sensitive investigations for the FBI in that Muslim country. [Broadcast Statement Four]

[WhileRosSnarrates,astockvideoclipofaminaretisshownaroundsunsetwiththemuezzin'scalltoprayer
playing  in the background.   This  clip  is  followed by  a  video  clip  of the.U.S.  Embassy  in RIyadh,  Saudi
Aiabfa.I

koss: (OC) The FBI says wben it sent the Muslim agent to Saudi Arabia, it was unaware of the allegations or
of two  other similar incidents  described to  "Primetime"  by FBI  agents  in New  York and  in

`,,,-Tanpa.

Ross: (VO) In a statement to "Primetime," the FBI also defends the agent as making significant contrioution5,
saying he had a right to refuse because the undercover recording was supposed to take place in
a mosque.  That's a complete lie, according to former prosecutor Flessner, who says a mosque

http://www.2ndcoa.courts.state.tx.us/opinionsAITMLOpinion.asp?OpinionlD=18843
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wia§ never part of the plan and that the FBI is covering up.

[While Ross narrates, a close-up of th: official FBI statement is shown with the words "meeting in a mosque"
highlighted.,]

Flessner:      What he said was it was against his religion to record another Muslim.  I was dumbfounded by
that response.

Ross: (VO) As to Wright, the FBI says the decision to kill his case was appropriate at the time.   Something
Wright continued to protest to his supervisor through early 2001.

Wright:       You  know  what his  response  was?   "I  think  it's just  better to  let  sleeping  dogs  lie."   This  is
Januayof2001.

Ross: (OC) January 2001?  Let sleeping dogs lie.

Wright:      Those dogs weren't sleeping, they were training, they were getting ready.
'R6ss: ovo) On September llth, the two agents watched in horror worried that men they could have stopped

years earlier were involved.  And now, th? White House says they were.  One month after the
attacks, the US gov`emnent officially identified Yassin AI Kadi as one of Osama Bin Laden's
important financiers, a specially designat?d global terrorist, the same man, who years earlier,
the FBI had ordered agents Vincent and Wright to leave alone.

`[AtchebeginiingofRoss~'narrati\onhere,aphotographoftheTwinTowersinNewYorkonSept6ri66r1l'th,

with smoke from the first strike and the second plane on approach is shown.  This is followed by a close-up
of a statement from the U.S. goverrment about Yassin Kadi, and Kadi's photograph.]

Ross: (OC) No Suiprise to you?
T--\

Wright:        NO.    --

Vincent:     No, there's no surprise there.
\\,

Wright:       Weknew.  Yeah.

Ross: (VO) Kadi, a multimillionaire with ties to the Saudi Royal Family, tells ABC News he can prove his
total [i]rmocence, repeatedly denying from his office in Riyadh, any cormection to Osama Bin
Laden or AI Qaeda.

[While Ross riarrates, ; video clip of a Yassin Kadi interview is shown.]

Kadi:          Not even one cent went to osama Bin Laden.

.    ` --...-.            `        `      .         .       '

http://wvyw.2ndcoa.couts.state.tx.us/opinions/HTMLOpinion.asp?OpinionlD=18843

Ross:  (VO)  But just this  month Kadi  was back in the news,  as  agents, not FBI  agents,  but U.S.  customs
_  _   .agents conducted a midnight search of a Boston company believed to be secretly owned and

controlled by Kadi.   The company,  it turns  out, provides  computer software to  the FBI  and
otherFederal ag?ncies, which means Kadi and his employees could have had access to some of
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the govemment's mos't sensitive secrets.  In a vindication of what FBI agent Wright has been saying all-along,
the Federal government hovi says it is pursuing possible criminal charges against Yassin Kadi.

[While  Ross  narates,  a  video  clip  of what  appears  to  be  U.S.  customs  agents  canying  out  computer
components is played.]

Wright:      And there's, there's so much more.  God, there's so much more.

Sawyer:      (OC) The Bush Administration could hear from the agents yet.  They say they're ready, if called,

to  testify  before  the  newly  appointed  independent  commission  investigating  why  no  one

stopped the 9/11 terrorists in time.

Article

Ross and Vic  Walter co-authored the Article,  entitled,  "Called Off the Trail?   FBI  Agents,,Probing

Te`rror Links-Say They Were Told, `Let Sleeping Dogs Lie."  The blurb beneath the byline with the authors'

names states, ``Dec.  19-Two veteran FBI investigators say they were ordered to stop investigations into a

§usbec'ted t;iror cell linked to Osama bin Laden's al Qaeda network and the Sept.  11 attacks."  The text of the

Article follows; the .Challenged Statements are bolded.

In a dramatic interview with ABCNEWS, FBI special agents and partners Robert Wright and
John, Vincent say they were called off criminal investigations of suspected terrorists tied to the

`+'    deadly bombings of two U.S. embassies in Africa.  U.S. officials say al Qaeda was responsible
for the embassy attacks and the Sept.  11, 2001, attacks in the United.States. .

"September. th.e llth is a direct result of.the incompetence of the FBI's International Terrorism

Unit.  No doubt about that.  Absolutely no doubt about that," Wright said.  "You can't know the
things I know and not go public."

In the mid-1990s, with growing terrorism in the Middle East, the two Chicago-based agents
were assigned to track a cormection to Chicago, a suspected terrorist cell that would later lead
th-e`in to a link with Osama bin Laden.  Wright says that when he pressed for authorization to
Open a crininal ,investigation into the money trail, his supervisor stopped `him.

I:Dp you know what his response was?   `1 think it's just better to let sleeping dogs  lie,"  said

Wright.   "Those dogs  weren't sleeping.   They were training.   They were getting ready."   Th6
FBI s`ays its handling of the matter was appropriate at the time.

"Truthfully, if 9/11 had not occurred we wouldn't be here [giving the interview]," said Vine?nt,

a  27-year  veteran  at  the  bureau  until  he  retired  a  few  days  after  being  interviewed ,by
ABCNEWS.  "B`ecause of 9/11, we're here because we see the danger."
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`You Will Not Open Criminal Investigations'

The  suspected terrorist cell  in Chicago  was  the  basis  of the  investigation,  yet Wright, who
remains with the FBI, says he soon discovered that all the FBI intelligence division wanted him
to do was -to follow suspected terrorists and file reports-but make no arrests.

"The supervisor who was there from headquarters was right straight across from me and started

yelling at me,  `You will not open criminal investigations.   I forbid any of you.   You will not
open criminal investigations against any of these intelligence suspects," Wright said.

Even though they were on a terrorism task force and said they had proof of criminal activity,
Wright said he was told not to pursue the matter.

In 1998 al Qaeda terrorists bombed two American embassies in Africa.  The agents say some of
the money for the attacks led back to the people they had been tracking in Chicago and to a
powerful Saudi Arabian businessman, Yassin al-Kadi.  Al-Kadi is one of 12 Saudi businessmen
suspected of furmeling millions  of dollars  to  al  Qaeda and who had extensive business  and
financial ties in Chicago.

Yet, even after the born.bings, Wright said FBI headquarters wanted no arrests.

r"-Two, months  after the  embassies  are  hit  in Africa,  they  wanted  to  shut down  the  criminal
irivestigatious," said Wright.  "They wanted to kill it."

The move outraged Chicago federal prosecutor Mark Flessner, who was assigned \to the case
despite efforts Wright and Vincent say were made by superiors to block the probe.  Flessper

.C         `      .      `,

•said Wright and Vincent were helping him build a strong criminal case against al-Kadi and

6theis.
'"Therewerepowersbiggerthan1wasintheJusticeDepartmentandwithintheFBItha`tsimply

were  not  going  to  let  it  [the  building  of a  criminal  case]  happen.   And  it  didn't  happen,"
F.Iessner said.

'He ;aid
he still couldn't figure out why Washington stopped the case .--.- whether it was  Saudi

influehce or bureaucratic ineptitude.

"I think there were very serious mistakes made," said Flessner.  "And I think, it perhaps, cost, it

cost €eaple th?ir Lives` ultimately."

Muslim Agent Refused to Record Fellow Muslim, Agent Says

Perhaps most astounding of the many mistakes, according to Flessner and an affidavit filed by
Wright,   is   how   an   FBI   agent   named   Gamal   Abdel-Hafiz   seriously   damaged   the
investigation. [Article Statement One]  Wright says Abdel-Hafiz, who is Muslim, refused \to
secretly record one of al-Kadi's suspected associates, who was also Muslim.  Wright says
Abdel-Hafiz tol'd him, Vincent, and other agents that "a Muslim doesn't record another
Muslim." [Article Statement Two/Article Statement Three]

http://www.2ndcoa.courts.state.tx.us/opinions/HTMLOpinion.asp?OpinionlD=18843
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"He wouldn't have any problems .Interviewing or recording somebody who wasn't a Muslin,

but he could never record another Muslim," said Vincent.

Wright  said  he  "was  floored"  by  Abdel-Hafiz's  refusal  and  inmech.ately  caffed  the  FBI
headquarters.  Their reaction surprised him even more: "The supervisor from headquarters says,
`Well,  you have to understand where he's  coming  from, Bob.'   I  said,  `no,  no,  no, no, no.   I

understand where I'm coming from,[`J"  said Wright.   "We both took the same damn oath to
defend this country against all enemies foreign and domestic and he just said no?  No way in
hell.„

Far from being reprimanded, Abdel-Hafiz was promoted to one of the FBI's most important
anti-terror.Ism posts, the American Embassy .in Saudi Arabia, to handle invest.igat`ious tor the
FBI in that Muslim country.

The FBI said it was unaware of the allegations against the Muslim agent when he was sent to
Saudi Arabia or of two similar incidents described to ABCNEWS by agents in New York and
Tampa,.Fla.   They  said  Abdel-Hafiz  contributed  significantly  to  many  successful  terror
investigationsL.

In a statement to ABCNEWS, the FBI also defended the agent, saying he had a right to refuse
b6cainse the undercover recording was supposed to take place in a mosque.

ButfiormerprbsecutorFlessnersaldthat-wasalleindthemosquewasneverpartoftheplan.11.         ,          ,         +

"What he [Abdel-Hafiz] said was, it was against his religion to record another Muslim.  I was

dumbfounded by that respon`se," said Flessner.  "And I had perfectly appropriate conversations`withthesupervisorsofhishomeofficeandnothingcaneofit."

Closing In on Bin Laden Money Trail

On. Sept.11, 2001, the two agents watched the terror attacks in horror, worried that men they`.Could-.have stopped years earlier may have been involved.

The  White.House  confirmed their fears.   One month after the attacks,  the U.S.  govpmment
Officially identified al-Kadi-the same man the FBI had ordered Wright and Vincent to leav`e
alone years earlier-as one of bin Laden's important financiers.

Al-Kadi told ABCNEWS he can prove his total irmocence, repeatedly denying, from his office
in Riyadh, any cormection to Osama bin Laden or al Qaeda.

:Not'`even one cent went to Osama bin Laden," he said.

But on Dec. 6, U.S. Customs agents, as part of their own investigation, conducted a midnight
search of a Boston-area company believed to be secretly owned and controlled by al-Kadi.

The company provides  computer software to the FBI  and other key  federal agencies, which
means  al--Kadi  and his  employees  could have had access  to  some  of the govemment's  most
`.I,
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Al-Kadi  is  on  the  U.S.  govemment's  "dirty  dozen"  list  of leading  terror  financiers  being
investigated by the CIA.  The federal government says it is pursuing possible criminal charges.

"I was relieved that Customs was picking it up  .  .  . where we failed big time,"  said Wright.
"There's so much more.  God, there's so much more.  A lot more."

We will discuss the pertinent portions of the November Article below, rather than set it out in its entirety

here®

APPELLANT'S CLAIMS

Appellant makes the following contentions with regard to ABC's Broadcast and Article: (1) that ABC

made and published statements that it knew were substantially false, that is, published the statements with

actual malice;  and  (2)  that  ABC  chose  its  material  with  actual  malice  and  omitted  material  facts  and

j.uxtaposedfactsinamaterialwaysuchthatthegistoftheBroadcastandtheArticlewasfalse.tffl

(1) Chall:h:ed St-atements

As we have already overruled Appellant's seventh issue, pertaining to Wright and Vincent's special

appearances,wedonotaddressthetruthorfalsityoftheirstatementswithintheBroadcastandtheArticleor

wh6ther they made those statements  with actual malice.   See TEX.  R.  APP.  P.  47.i.   Instead,  we review

wi6in6r theieJis-evidence in the record to show that, between the taping of Wright and Vincent's interview on

December 9, 2002  and ABC's publication of the Broadcast and the Article on December  19,  2002, ABC

either knew that Wright and Vincent's statements, including part of Broadcast Statement Two and Broadcast

S`tatementThree,andalloftheArticlestatementswerefalseorthatABChadseriousdoubtsab`outwheth;r

those  statements  were  true.   We  will  review  the  remaining  statements,  Broadcast  Statement  One,  part  of
r    .   `  .I

Bioad6ast  Statement Two,  and Broadcast  Statement Four,  which  were  directly  attributed  to ABC and its

e.mployees, under the same actual malice standard.

Appellant contends that there is substantial evidence that ABC "knew that Appellant was not ordered

to engage in the recording, knew that Appellees Wright and Vincent could not order Appellant to engage in
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the  recording,  or knew  that  Appellant  was  not  accused  of disobeying  an  order  to  engage  in  the

recording when [ABC] had no information to support its statements."  Appellant specifically asserts that the

Challenged Statement made by Gibson, Broadcast Statement One, was made with actual man.ce.

With regard to evidence that ABC knew the Challenged Statements were false or had serious doubts

with regard to their truth, we look to the evidence in the record pertaining to the state of mind of ABC's

reporters,researchers,andrelatedsfaffatthetimethattheBroadcastandAfticlewerepublished.[H]

Gibson's Statement And ABC's Knowledge Pertaining To "Order_s±

The portion of Broadcast Statement One at issue is Gibson's phrase, "A Muslim FBI agent accused of

refusing orders to secretly record another Muslim suspected of terrorist cormections."   [Emphasis  ?dded.]

Apbellarit`cal'1sBroadcastStatementOne"themoststrikingfalsestatement"because"[t]hereisnoques{i6n`..

. that an 6rjer as to whether or not Appellant was to engage in consensual monitoring could only have 6oine

from Dallas SAC [Damy] D;fenbaugh." [Emphasis added.]

Gibson -states  in his  affidavit  that  on  December  19,  2002,  he  was  an  anchor on ABC's  Pr!.mef!.roe

Z%#f}s-dyprogram,thathedidnothaveanyinvolvementintheresearchorPreparationoftheBroad6astScri'Pt

or the Article, and that at the time of publication, he believed all of the statements contained in the Broadcast

and Article to be true and did not entertain any doubts about their truth.  There is no evidence in the record

that Gibson did any of the research or preparation for the portion of the Broadcast pertaining to  Wright,

Vincent and the FBI.rm   To the contrary, however, Ross, a journalist with' thirty-five years of experience,

§tat6d in his affidavit that he and Vie Walter were responsible for both the Broadcast and the Article.  Nothing

in the record `indicates that Gibson did anything more than read Broadcast Statement One aloud.  Therefoie,
r

unless theie is any evidence in the record to show that either Ross or Walter believed Broadcast Statement

O`n-e was false or Had serious doubts about its truth and that one of them conveyed this information to Gibson,

there is no genuine issue of material fact with regard to Gibson and actual malice.

Ross and Walter stated in their affidavits that, at the time the Broadcast and the Article were published,

they believed  all  of the statements  within were true  and that they did not entertain any doubt,  serious  or
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otherwise,  about  their  truth.   Ross  detailed  the  process  by  which  he  and ,Walter  conducted` their

research  and  preparation  for  the  Broadcast  and  Article."   Ross  stated  that  they  interviewed  Flessner,

Wright,  Carmody,  and  Vincent,  as  well  as  a  former  FBI  agent,  Jack  Cloonan.   The  Flessner,  Wright,

Carmody, and Vincent interviews were all videotaped and the transcripts are included in the record.

Ross stated that they attempted to interview Appellant, contacting him at the embassy in Saudi Arabia

in  early  December  2002.   The  e-mail  from  Richen  to  Appellant,  requesting  an  interview  for Prz."efz.me

Zlfe%rsd¢j;, is included in the record.rm  Ross further stated that ABC was informed that Appellant was not

willing to give an on-camera interview to ABC and would not provide them with a written or oral comment,

that they interviewed other FBI representatives  for background "off the record," and that the FBI provided

ABC  with  an  official  statement.t2±]   The  FBI's  official  statement  is  also  included  in  the  record,  as  is

\    ,   \c    ``    --.-

I   :  -I    i .  :  `

Rackmill's  letter  informing  the  FBI  about  Wright,  Vincent,  Flessner,  and  Carmody's  allegations  about

Appellant `ahd requesting a response.

Rbs-s' stated  that  he  and  Walter  "reviewed  a  number  of  documents"  in  their  preparation  for  the

Broadcast and the Article,  and that these documents  included,  but were not limited to, the  following:  (a)

Wright'saridavitfiledinsuppoftofOperationVulgarBetrayal'scivilforfeitureapplication;RE(b)vyright's

swbin EE06  ;tatement responding to Appellant's discrimination complaint;- and (c) Wright's perforianc;

6Ja.luatio`n during the time that Appellant allegedly made his refusal to  record a terrorism srispect.   AIlt Jot

these docurients  are  included  in the record.   Ross  testified that he considered Cloonan,  Flessner,  Wright',

Vincent, and Carmody to be credible.
/

Ross  stated  that he  was `aware  that  the  allegations  made  about  Appellant by  Wright,  Vince`nt,  and

Calmody had been made public at a nationally televised press conference several months after September 11,

2001, that Wright had appeared on CAN Cross#re, and that there was additional news reporting about the

allegations  in  a  November  2002  article  in  the  W¢//  Sfreef Jowr#a/.   A  transcript  of the  Owry  CrosJ¢re

interviewandacopyoftheNovember2002W¢#Sfreej/o#r#a/articleareincludedintherecord,t2tlasisthe
\
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v     Appellant argues that Wright, Vincent, and Flessner did not actually state that Appellant refused an

"order" and that Defenbaugh and Timothy Gossfeld were clear that the decision was not Appellant's to make.

Gossfeld was Wright's former supervisor in the Chicago FBI office.  Defenbaugh was the special agent in

charge of the Dallas FBI office in 1999.  Appellant cites ABC's interview with Defenbaugh and the FBI press

statement issued to ABC prior to publication to indicate that ABC was aware that the consensual monitoring

decision and Appellant's role were determined by the Dallas FBI management. However, ABC's interview

with  Defenbaugh  is  not  contained  within  the  record  and  Defenbaugh  testified  only  that  he  recalled  a

conversation  with  "possibly  somebody  from  the  media"  and  that  he  would  never  have  said  that  it  was

Appellant's decision not to perforni consensual monitoring.   Ross testified that he did not know what the

duties of a special agent in charge entailed, that Walter interviewed Defenbaugh, and that Walter might have

reported to him what Defenbaugh said.   However,  the record does  not indicate what,  if anything,  Walter

reporte-dtbRoSs.

In his response {to ABC's motion, Appellant stated `that Walter testified that he did not believe Wright

or` Vincent had  authority to  order Appellant to  do  anything;  in his  appellate  brief,  Appellant argues that

Walt-er gave contradictory testimony about who  could give  orders to Appellant.   However, the trial court
--,.      !r'' -..,.                  '

I.       i    ,            \      ,`

sti§`t-dined  AB¢'s  evidentiary  objections  pertaining  to  the  portions  of Walter's  deposition  re`lied  irp6n ~by

Abpellant, and-Appellant does not appeal these evidentiary rulings.

.t

'Walter,anABCproducerwhohadworkedwithRossforovertwentyyears,statedinhisaffidavit'that-,,                            rd    `                  ,     -         -

he hLad interviewed or participated in the interviewing of Wright, Vincent, Carmody, and Flessner arid had

found all `of them to be credible.  Walter testified that he contacted Defenbaugh a couple of days prior to the

Broadcast.   In response to the  question,  "So the  answer is  you don't know  whose orders  [Appellant]  was

srif;posed`to follow?"  Walter replied, "I know that we were told, I was told, that [Appellant] was told that he

was required to participate in the investigation and he refused," and that it was Walter's understandihg that

b6ing required was th; same as being ordered.   He testified that he was not saying that Wright or Vihcent
r'`  -\
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~ ,  could require another agent to wear a wire, but that he thought, "[W]hen you are required or expected

to wear the wire .  .  .  and you refuse[,] that sumounts to refusal to follow an order."   He explained that by

"surmounts to r;fusal," he meant the equivalent of not following an order.i.,

Therefore, although Defenbaugh testified that the special agent in charge of the field office to which a

particular agent was assigned would have to approve a conseusual monitoring request to use that agent, and

that, in Appellant's case, he would have been the special agent responsible for such authorization, there is no

evidence in the record that he actually conveyed this information to ABC.  Although Gossfeld testified that

the Chicago FBI office's initiative to have Appellant perform cousensual monitoring was a "request[;] [i]t was

not a command or a directive or an order," that the request would go to the Dallas FBI office, and that the

Dallas office's management would make the decision, he also testified that no one from ABC or other media
;        ,`.    ,   `-.`'
..1..,j`   ....  >      ..:      .

contacted hi]jii about Wright and Vincent's allegations.

+he FBI's bfficial statement is also vague with regard to the actual decision-making party or parties.

The third paragraph addresses the "alleged refusal to wear a recording device," stating:

[Appellant]  while  assisting  in an international terrorism investigation,  was  requested to  me6t

withasubjectoftheinvestigation.Baseduponhisknowledgeofthesubject'sbackgroundand

the case, as well as the location of the meeting in a mosque, [Appellant] recormended against,

while suggesting an alternative plan.   U7#7"¢fe/)/,  ffae decisi.o# was "¢de by 7#¢#¢ge"e#f o/f¢e

Dallas  office  and  Chicago  agreed  to  abide  by  that  decision.  The Dallas  Special.  ALgen in
'`'.+I   :`     charge   and   orfuer   sNIpeIV.Tsols   concurred   with   [Appellant's]   request   not   to   coniuet   the

coms;ris#¢/mo#z.corz.#g.[Appellant]proposedtomeetwiththeindividualandt;stifyincouftto

contents  of the  meeting,  but the  Chicago  Division  decided  not  to  exereise  that  option.   7%e

[Siecial Agent in Charge]  advised that had the consensual monitoring been requested for any

loo;lion other than a mosque,  [Appellant] would have supported the proposal.  lil eddil+ton, Crfue

Attorney General Guidelines regarding consensual monitoring forbid such investigative activity

in a mosque or other place of worship in these circumstances.  [Emphasis added.]

Appellant testified that the `FBI's  statement was  inaccurate with regard  to  its  assertion that the .cchsensual
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Carmody, vincent, and the lead prosecutor, Assistant U.S. Attorney Flessner.
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While the FBI statement does indicate that the. final decision was made by the Dallas FBI office, the

language used with regard to Appellant, that he ``request[ed] not to conduct the consensual monitoring," that

the  Dallas  FBI  office  "concured  with  [his]  request,"  and  that he  "would  have  supported  the proposal,"

indicates that Appellant had significant input into that fmal decision, even if he did not receive an order.  The

FBI  statement  does  not mention  "orders"  at  all.   Michael  Resnick,  a supervisory  special  agent with FBI

headquarters, testified that, theoretically, anyone in Appellant's chain of command had the authority to order

Appellant to sureptitiously record another person, but that Wright and Flessner would not have had such

authority.  There is no evidence in the record that Resnick conveyed this infomation to ABC.
~'.` `'  ' `Although Appellant asserts `that Wright  Vincent,  and Flessner did not actually state that APpellaritLl

refused an "order," and the record reflects that they did not mention "orders" at all during their interviews,
Ross Stated in his affidavit that:

We  were  told  that  [Appellant's]  refusal  to  secretly  record  Muslim  suspects  was  an  act  of
insubordination, and that his refusal based on religious reasons was "not an agent's optiqu" that
in  FBI  agent  "doesn't  have  that  choice"  and  that  "it's  not  permitted.`"   We  were  told  that  ` `

I   t .'~i  `-JAppellant's]  refusal  was  unprecedented  in  the  considerable  experience  of  agents  Wright, I    -L`` v
-1

We~havereviewedtheABCinterviewswithWright,re4-]Carmody,[2L5-]vincent,reflandFiessner,L2Z]asweii
3              .,         ,                   ~

asthesupportingdocumentationthatRossreferenced;ra8Jalloftheseassertionsaresupportedintherecord.

Combined with Walter's ,testimony, that he interpreted as being expected to wear a wire as the equivalent of

an order, the record indicates that Ross and Walter believed when Broadcast Statement One was published
`

that Appellant had refused an order, even if they were mistaken.  There is nothing in the record to show that

either Ross and` Walter doubted the truth of Broadcast Statement One or that either one informed Gibson of

such doubt.

To  prove  malice,  the  plaintiff must  offer  proof of the  defendant's  state  of mind  at  the  time  of
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publi-cation.   See Shee#,  159` S.W.3d at 637; Ivew  rz."es,  J#c.,  146  S.W.3d at  162; see a[/so Fosfe`r 1;.

UpcA"rcfo,  624  S.W.2d 564,  566 (Tex.   1981)  ("It is not enough for a plaintiff to show that the defendant

made a mistake.");  Go#za!/es v. ffe¢rsf Coxp., 930 S.W.2d 275, 277 (Tex. App.-Houston [14th Dist.]  1996,

no writ) (stating that showing defendant made a mistake or erred in judgment is not enough to prove actual

malice without also showing defendant's state of mind).   The plaintiff must present some evidence that the

defendant purposefully published mistaken facts or that the ciroumstances were "so improbable that only a

recklesspublisher would have made the mistake."  Freedorm Iveixpapers o/ rex. v.  Ca#f%,  168 S.W.3d 847,

855 (Tex. 2005).  Evidence that a report was mistaken, even negligently so, is not evidence of actual malice.

J:d.;  r#r#er, 38 S.W.3d at 120 ("A publisher's presentation of facts may be misleading, even negligently so,

but is not a `calculated falsehood'  unless the publisher knows or strongly suspects that it is misleading.").

Because a poor choice of words, without any showing to indicate that the authors thought they were making a

false st;terhent o+ at least had serious doubts about its truth, does not create a genuine issue of material fact

with regard to  actual  malice,  we overrule this  portion  of Appellant's  first  issue with regard to  Broadcast
3          :     ,-.,.,    I     .:         `-.-

_          o   i.       ,

'St;tein6rit~One.   fee C¢#fw,168  S.W.3d at 855; Forbes J#;.  v.  GrcI#¢da Bz.orcz.e#ces,  J#c.,124 S.W.3d` 167,r..`     .'-.,`-.A   ,,.-,   '     `               +-

174 (Tex. 2003).
I       ~`        .,            `

EhiiebtsRemaining Statemqts q'art of Broadcast' Statement Two, Broadcast Statement Three, and Article
Statements One through Ttryee) ,

` -.-.  1          ,     ¢        `          ,     ,

Having  reviewiJed Ross  and  Walter's  affidavits  and  depos`itions,  as  well  as  all  of the  interviews .and

documents referenced by`Ross in his affidavit, we likewise conclude that there is no evidence in the record to

show that Ross and Walter, as ABC's representatives, did not believe that Wright was telling the-. tmth or`had
-serious. ,doubts  aboint-whether Wright  was  telling  the  truth  when  Wright  made  the  challenged -stateinents

attributed to-him in the Broadcast and the Article.  SGe S#ee#,159 S.W.3d at637.  Therefore, we overrule this

portion,of Appellant's first issue as it pertains to Wright's remaining statements.

BQss:±±ate_I_Rents (Part of Broadcast Statement Two, Broadcast Statement Four)
.        -`     .-`       .      '                           `     .    }`          `        `

<'.`--'   -With'  regard   to  Broadcast   Statement  Two,   Flessner  told  Ross   that,   concerning   the   1999   Kadi

investigation  and  the  cousensua]  monjtoring  issue,  "It  was  a  key  link.   It  was  a  .  .  .  huge  break  jn  the
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investigation.   But  ultimately  it  didn't  pan  out  to  anything  because  of the  .  .  .  agent's  refusal  to

cooperate."  Wright  stated  in  his  EEOC  statement  that  Appellant  stated  that  he  "would  only  record  the

individual if he told him-he was wearing a wire."  Wright describe`d the relationship between Yassin Kadi and

the company the suspect worked for in his 1998 civil asset forfeiture affidavit.

With regard to Broadcast Statement Four, when asked what he expected to happen to the Muslim agent

after the refusal, Flessner informed Ross that "[he] assumed he would have been . . . sanctioned in some way,"

but, instead, found out that nothing happened.  Vincent told Ross during his interview that Appellant's alleged

refusal was "unheard of."  Wright told Ross that he "was floored" by Appellant's response and anticipated that

Appellant would be fired, saying that he thought, after the alleged refusal, that "[t]here is no way in nell apat
'+\~[Abpellant  would]  remain  as  an  FBI  agent  after  what  [he]  just  did."   In  his  ABC  interview,  Carmody

expressedhiscoustemationthatAppellanthad,instead,attainedanFBIpositionattheU.S.EmbassyinSaudi

Arabia.

There is no evidence in the record to indicate that Ross disbelieved Wright, Flessner, or Camody, or

that he had serious doubts about the truth of Broadcast Statements Two and Four when he made them.  See

Sfree#,   159  S.W.3d  at  637.    Therefore,  we  overrule  Appellant's  first  issue  as  it  pertains  to  Broadcast

Statements Two and Four:

November Article

.,a-I `  L-    Appe||ant challenged two phrases from ABC's November Article, listing them as ". . . allegations that 'a

=ff=-rduslim FBI agent may have thwarted the investigation two years before September 11, 2001," and "Gamal
\   "      ~.,

Abdel-Hafiz,  a Muslim FBI  Agent,  refused to cooperate with an FBI probe  into BMI,  Inc .,.... "   The fui'l

stateinerits, with the challenged portions in bold, are:
`.       An FBI affidavit, obtained by ABCNEWS, contains details of the aborted investigation of al-

Ka4i,  including  his  ownership  of  a  suspicious  chemical  plant  in  suburban  Chicago  apd
allegations that a Muslim FBI agent may have thwarted the investigation two years before
the [sic) Sept.11, 2001.

..I

According to the Wra// SJree¢ Jo"r#¢/ today, in an affidavit date`d March 21, 2000, anTBI agent
from  the  organization's  Chicago  counterienorism  squad  alleged that Gamal  Abdel-Hafiz,  a

',`~
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Muslim FBI Agent, refused to cooperate with an FBI probe into BMI Inc., a now defunct
Secaucus, N.J., company currently under U.S. investigation in the probe of al-Kadi.

Wright's  1998  civil  asset forfeiture affidavit and his  EEOC  statement contain the  information in the  first

statement.  The November 26, 2002 Wcz// Sfreef Jo#r7¢cz/ article contained the following infomation:

Robert Wright of the FBI's Chicago countefterrorism squad responded [to Appellant's internal
complaint]  with an  I I-page affidavit dated March 21, 2000, that .  .  .  alleged that [Appellant]
refused to cooperate with an FBI probe into BMI Inc., a now-defunct Secaucus, N.J., company
that figures in goverrment investigations of Yassin Qadi, a Saudi businessman whom the U.S.
government says is a supporter of terrorism.

Appellant testified at the special appearance hearing that he had chosen not to sue the  Wa// Sfreef Jowr#a/
"because...theyattributedeverythingtosomebody."RE

- ,  Ross stated that he helped Write the November Article, that it reported, in part, on the allegations in_the

W¢// Streef Joz4r#cz/ article  of the  same  date, November 26,  2002,  and  that at the time  of publication,  he

believed all of the

Statements  in  the  November Article  to  be  true  and  entertained  no  doubts  about  their  truth.   There  is  no

:a`vidende in the record to show that ABC published these statements with actual malice.  As discus®sed above,

there is no evidence in the record to show that ABC knew, with regard to Wright's affidavits or with regard to

the  WczJ/_ Sfreef  /o#r#cz/  article,  that  the  information  was  false  or  that  it  had  serious  doribts  about  the

information at the time of publication.  See S#ee#,159 S.W.3d at 637.  We overrule this portion of Appellant's

first issue.
.    `    -.     r`

(2)Cho`iceOfMaterial

Appellant argues that ABC chose its material with actual malice and that the omission of material fa-cts

in'd the 'juktaposition of facts in a material way rendered the gist of the Broadcast and Article false.  Appellant

ih6luded his juxtaposition claim in his supplemental petition and addressed it in his response to ABC's motion

fort summary judgment.   However,  ABC  did not  address  this  claim  in its  motion  for summary judgment:
•>

Suinmary ju-dgment carmot be granted except on the grounds expressly presented in the motion.  Jo%#so#` v.
`B;±wer `& Pritchard, P.C., 73 S.W .3d 193, 204 (Ten. 200Z)., Sci. Spectrum, Inc. v. Martinez, 94l s.W .2d 910,
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912 (Tex.1997).

The trial cout granted ABC's motion without stating the grounds and ordered that "Plaintiff s claims

against the Media Defendants are de#z.ed I.# ffaez.r e#f[.rely and dismissed with prejudice." [Emphasis added.],

Additionally, the parties discussed the juxtaposition issue and the r%r#er case, from which the cause of action

wasauthorized,rmduringthesummaryjudgmenthearing,andbothpartiesandthetrialcoutappeartohave

intended the order to be final.  All remaining parties were dismissed on the sane day that the trial court issued

the order®

In fefe"¢## v. ff¢r-Co# Coxp., the Texas Supreme Court stated that "[l]anguage that the plaintiff take

nothing by his claims in the case . . . shows finality if there are no other claims by other parties.".  39 S.W.3d

l9i, 205 (Tex. 2001).   In addition,  "if a defendant moves for summary judgment on only one of [multiple]
-.       ,           I            I

claims a;Serted by the Plaintiff, but the trial cout renders judgment that the plaintiff take nothing on all claims
',_

asserted,-de judginent is final-erroneous, but final."  Jd. at 200.

Accordingly, here, the trial court's judgment was a final judgment encompassing all claims pertainin-g

to the challenged statements, but because the juxtaposition claim was not addressed in ABC's motion, the

order on that claim, while final, was eIToneous.  See I.cJ.; see a/so Jacobs v.  Sczffe";¢J.fe, 65  S.W.3d 653, 655

(T;k*. `2`001)-(reaching the same conclusion); B/ace v.  yi.cfor!.a I/ayds J#s.  Co., 797 S.W.2d 20, 27 (Tex.1990)
r`

("A ;uminary judgment movant may not be granted judgment as a matter of law on a cause of action not

addressed in a summary judgment proceeding.").

Although  Appellant  generally  states  that  it  was  en.or  for  the  trial  court  to  grant  ABC's  summary

jridsmen`t,  he  neither  stated  nor  briefed  the  issue  of the  trial  court's  inappropriate  granting  of' siiinhaiv

jLud-gin6nt oh a' ground not before it.  We cannot reverse on "unassigned error," i.e., an issue not presente-d~iri

the ajpellate briefs,  even thorigh the failure of the summary judgment motion to present the juxtabo'sitiori

ground rendered the motion legally insufficient as a matter of law to support the trial court's judgment as to

that  claim.   See  TEX.  R.  CIV.  P.   166a(c);  Pat  Bc!ker  Co.  v.   WI.Jso#,  971   S.W.2d  447,  450  (Tex.   1998),.

McCo;nell-v.Southsidelndep.Sch.Dist.,8SBS.W.2d337,342(Tex.1995).
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Appellant did brief the merits of his juxtaposition claim, but his assertions with regard to the omission

and  juxtaposition  of  infomation  in  the  Broadcast  are  more  akin  to  editorial  choices  than  deliberate

defiinatibri.  See ff#ckebee,19 S.W.3d at 425-26 (holding that a media defendant's "omission of facts may be

actionable if it so distorts the [viewers'] perception that they receive a substantially false impression of the

eventn)., see aJso rt4mer, 38 S.W.3d at 116 /"Like a statenent of coinian a 9!±±±±±a±aa mira'.-ha--.~::=:T  T

•T`_..+.=`ec:I.=    .:_T:.`:t3`_i\:i:=:I:i=_    _-L_--_--_:   :.i     _-.__:=     __    _              _         _
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Appellant did brief the merits of his juxtaposition claim, but his assertions with regard to the omission

and  juxtaposition  of  information  in  the  Broadcast  are  more  akin  to  editorial  choices  than  deliberate

d6famatidri.SeefJwckezjee,19S.W.3dat425-26(holdingthatamediadefendant's"omissionoffactsmayb6

actionable if it so distorts the [viewers'] perception that they receive a substantially false impression of the

event"); see ¢Jso rwrmer, 38 S.W.3d at 116 ("Like a statement of opinion, a publication may by omission or

misleading juxtaposition cormote false facts even though it does not state them directly.")

For a public figure to demonstrate that a defendant's editorial choices constitute actual malice, he must

present  evidence  that  the  defendant  was  aware  that  these  choices  could  create  a 'substantially  false

impression.  See ZJ#chabee,  19 S.W.3d at 426 (stating that the plaintiff could satisfy this test with evidence

that defendant selectively omitted facts to purposefully create false portrayal of events).  If the omission 9f

certain  facts  does  not grossly distort the  story,  then the  defendant's  "failure to  capture  accurately all  the

story'sdetailssuggests[only]anerrorinjudgment,whichisnoevidenceofactualmalice."Jd.Ad`ditionally,

evidence that a broadcast was  created  "from  a particular point of view,  even when  [it is]  hard-hitting  or

serisationalistic, is no evidence bf actual malice."  See i.d. at 425.
-1r

•    .`           ',_..~,..I

.        .       i,/    `

`` ` `   There  is`no  doubt  that  ABC's  Broadcast  was  sensationalistic-filled  with  language  like  "explosi+e

allegations," "astounding," "a complete lie.''  However, the question here is: is there any evidence that ABC

decided to omit portions of the FBI press statement and to arrange the portions of the interviews, photos, and

via:Cos it used with actual malice, that is, with awareness the omitted or juxtaposed materials could -create a

substantially  false impression  of Appellant?   See  i.d.  at 426.   We have  already  discussed the research arid
`      ,`             I

`          ..,.  I                                             ,                  -.           `

developmentconductedbyABCwithregardtotheBroadcastandtheArticleandconcludedthattherewasno

evidehce that ABC published the contested statements with actual malice.  We now consider that evidence in

light6fthearrangementandselectionoftheinformationcontainedwithintheBroadcast.

ire Broadcast's theme was "a story the FBI did not want told," presented by "two agents step[ping]

out of the shadows to tell what they know," about FBI problems investigating terrorism pre-9/11.  The report

chronicledWrightandVincent'sinvestigationinthemid-1990swithregardtoaterroristcellinChicago;ire

"tp:`//www.2ndcoa.courts.state.tx.us/opinions/HTMLOpinion.asp?OpinionlD=18843_
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cormection between  that  cell,  Yassin  Kadi,  and  the  American Embassy bombings  by  al-Qaeda' in

Affica in  1998;  how Appellant's  alleged refusal to tape  "one of Kadi's  suspected associates"  affected that

investigation;  how FBI  headquarters,  through apathy  or for other reasons, prevented Wright  and Vincent

from continuing their investigation; and Wright and Vincent's responses to 9/11 and its comection to Kadi.

The report also included Kadi's response to allegations that he was comected to Osama bin Laden or al-

Qaeda.

Appellant contends that ABC's decision

to jurtapose the allegations involving Appellant between Mr. Flessner's statements regarding
mistakes possibly costing lives, and a photo and voice over regarding the World Trade Center
attack creates a deliberately false impression in light of Mr. Flessner's statements that he could
not say that the Chicago investigation would have impacted the September  11, 2001  terrorist
attacks.

He also argues that ABC "literally placed the allegations about Appellant `side by side' with the video image

and voice over regarding the September I lth terrorist apacks," such that the "inevitable conclusion that one

draws fr.Qmthe.BroadcastisthatAppellant'sallegedconductledtotheSeptember,llthterroristattacks."
__         ,                t                 I           ,

-                        `,              .,

However,  it is clear in the chronology of the Broadcast that Flessner's statement refers to the  1998

embassy bombings discussed immediately before his comment.  Ross states in that segment of the story that

the bombings  killed more than two hundred people.   While the next segment of the story does pertain to

Appellant,, it  begins  with  the ' allegations  by  Flessner  and  Wright  about  Appellant's  involvement  in  "the

investigation."  .The  first  segment  of the  story  introduces  Wright  and  Vincent's  assignmeht,, to -"track  a

comecti-on  to 'Chicago,  a  suspected  terrorist  cell  that  would  later  lead  them  to  an  Osama  bin  Laden

cormection."   The  comection referred to  is  Kadi,  first named  in the embassy  bombing  segment,  and  the
'j`daina§e"referredto,withregardtoAppellantandthestory,isthatAppellant"[told]WrightandVincenthe

vir6`uld refuse to secretly record one of Kadi's suspected associates who was also `a Muslim."  `9/11, and the

photo of the s6cond plane approaching the already-smoking Twin Towers, is not mentioned until the final
-,-

segment, with regard the FBI's "decision to kill [Wright's] case."

While there is a cormection to Appellant in that he is mentioned in the same broadcast as Kadi, who

wiaslinkedto9/llandal-QaedaintheBroadcast,theoverarchingthemeisofFBJincompetence,ratheithin

http ://;tin;. 2ndcoa. courts. state.tx.us/opinionsAITMLOpinion. asp? OpinionlD= 18 84 3                                             9/ 10/2007



T;'k;s Judiciay online -H";AL Opinion                                                                                                             Page 33 of39

4pe//¢#/'s actions or inaction.  The story segment immediately before 'the photo of the\ Twin Towers

addresses Wright's supervisor's response to his protest of the FBI decision to "kill his case."  The supervisor's

response, in January 2001, was  "I think it's just better to let sleeping dogs lie."   Wright then states, to the

camera, "Those dogs weren't sleeping.  They were training, they were getting ready."  The next scene is of

the Twin Towers, with Ross' voice over about September 11, and how, one month later, the U.S. government

"officially identified Yassin Kadi as one of Osama bin Laden's important financiers, a specially designated

global terrorist. "

A  party  carmot  avoid  summary judgment  by  relying  on  circumstantial  evidence  that  is  equally

consistent with the nonexistence of the fact the party seeks to prove.  Soodee# v.  ftyche/, 802 S.W.2d 361,

3'63  (rex.  App.-Houston  [1st Dist.]  1990,  writ  denied);  see  a/so f7a7„;"edy  O¢ds,  J#c.  v.  EdwaJrds,  958

S.W.2d 387, 392 (Tex.  1997) (holding "meager circumstantial evidence" that could give rise to any ndmbei

;i irifer;hc6s, none more probable than another, is no evidence of in ultimate fact issue).  In light of Wright

and Vin6ent's statements during the interview and all of the materials reviewed by Ross and Walter prior to

publication,  and  bearing  in mind that  a pub]isher's  presentation  of facts  may  be misleading  but  still  not

coustifute a "Calculated falsehood" unless the publisher knows or strongly suspects that it is misleading, an'd

c6nsi`dering the totality of the story presented by ABC in its Broadcast, there is no evidence in the record to

support Appellint's contention that ABC deliberately omitted or juxtaposed the information in the Broadcast

in order to present a substantially false impression of Appellant.  See r#r#er, 38 S.W.3d at  120; fJ#ckclbee,
•rm

19 S.W.3d at 426.  Therefore, we ovemile the remainder of Appellant's first issues.
`

'`v---,

CONCLUSION

Because we have overruled all of Appellant's issues, we affirm the judgment of the trial court.

DIXON W. HOLMAN
JUSTICE
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PANEL A:  CAYCE, C.J.; HOLMAN and GARDNER, JJ.
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Page 34 of 39

Ewe refer to ABC, Inc., ABC News, Inc., ABC News Holding Company, Inc., Charles Gibson, and

Brian Ross as "ABC" except where otherwise noted.

¥In  his  first  amended  petition  and  in  his  supplemental  petition,  Appellant  challenged  additional

statements.   However,  the  statements  quoted  in  this  opinion  are  the  only  statements  that  Appellant  has
challenged on appeal.  In his appellate brief, Appellant attempted to add additional statements not contained
within his first amended petition and supplemental petition, but we will not consider these new statements
because they were not brought before the thal court.  See TEX. R. APP. P. 33. I .

±Appellant  treats  these  as  separate  statements  in  his  appellate  brief,  but  he  set  them_ out  in  his

supplemental petition as one statement.

[4F-.Article Statement

not address it separately.

Three merely duplicates a portion of Article Statement Two.   Therefore, we will

[j!WerefertothislastclaimasAppellant's"juxtapositionclaim."Seer#r#eruKr:RKre/evz.sz.o#,J#c.-,

38¢ S.W.3d 103, `115 (Tex. 2000) (holding that a plaintiff can bring a claim for defamation when discrete facts,
liter;1ly or substantially true, are published in such a way that they create a substantially false and defamatory
impression by omitting material facts or juxtaposing facts in a misleadi.ng way).

[±The underlying facts of this case and Fox v. ,4bde/+7¢¢z, from the 96th District Court of Tarrant

€ourty,: Te*as`; tare substantially the same in that they both involve defamation suits brought by Appellant
against media entities.  For v. zlbdeJ-Hc!flz, No. 02-06-00353-CV (Tex. App.TFort Worth Aug. 31, 2007, no
pet. h.).'  The I;arties in both suits made a rule 1 I agreement providing that depositions from either case could
be used-in both cases.  See TEX. R. CIV. P.  11.

±At  the  Judicial  Watch  press  conference  in  May  2002,  Write  made  public  his  redacted  EEOC .

statement which makes reference to a "Muslim FBI agent."   (The EEOC statement will be discussed later_Gip
this opinion.)  The Waf/ Sfreef Jo%ma!/ article, entitled, "Muslim FBI Agent is Accused of Not Tap~ing Terror
Spspects,!' was published on November 26, 2002.

E¥Appellant's  testimony  at  the  special  appearance  hearing  addressed  only  the  ABC  Broadcast.

Nothing in the record contradicts the assertions made by Wright and Vincent in their affldavits with regard to
the other publications.  See TEX. R. CIV. P.  120a(3).
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L9!Wright and Vincent had objected that Appellant's affidavit was not based on personal knowledge
--,J

and failed to set forth specific facts that would be admissible as evidence under rule  120a(3).  See TEX. R.
CIV. P.  120a(3).

[10]-|n his affidavit, Wright averred that he had been a continuous resident of Indiana since 1993, that

he had had no purposeful cormection with Texas other than incidental travel in 1998 through his employment
as an FBI agent, that the ABC interview, conducted in Illinois, had no comection with or focus on Texas,
and that he did not divulge Appellant's identity during the interview.  Wright stated that the interview was not
directed at a Texas audience as apart from an audience of any other state, that it was his understanding at the
time of the interview that Appeuant was assigned to and residing in Saudia Arabia, that he did not know the
exact religious make-up of all agents in the FBI or have the means to acquire knowledge of the number of
"Muslim" agents in the FBI, and that he did not travel to Texas in 2003.  Wright also stated that the interview

included no reference to the state of Texas. However, while the interview did not contain references to Texas,
it did contain references to "Dallas."

Vincent made similar averments in his affidavit and added that his trip to Dallas in March 2003 was
rfQr, a press conference. on "a matter wholly unrelated to  [Appellant]" and attached the event's press` release,Je`ntitled; ."JUDICIAL WATCH REVEALS TERRORIST FRONT GROUP CONTINUES TO OPERATE IN

DALLAsffoRT WORTH, TX," to support this contention.

I [11]
----Vincent also testified that he made one trip to Texas in March 2003 for his employer, which "had

ri'othirig  tb  do  with  [Appellant],"  supported  by  the  press  release  attached  to  his  affidavit.    The  press
confeience occurred on.March 5, 2003.  Appellant testified that he returned to Texas from Saudi Arabia en
March 14, 2de3, ahd that he was ordered back because of an administrative' inquiry by the FBI. -

I-`~2±Although Appellant asserts,  lIwright acknowledged that Appellant wias  in the Dallas  FBI  offlce

when  he allegedly made the  statements  to  Appellee  Ross"  and that Wright  "believed that Appellant was
statibn6d at¢the Dallas FBI office and that th.e communications with Appellant were made through the Dallas
FBI- office,'' aft;r reviewing the record, we conclude that Appellant's first .statement has no support in the
i6c`ord and that, the second statement pertains to the communication with Appellant in 1 999 .-,,

vyrighttestifiedthathislastcontactwithAppellanthadbeeninMayorJune1999andthat-he"wi'o_uld
h;Je no reason to know where [Appellant] was after that."  Appellant's attorney asked, "Then you wouldp't
have any -reason to think ,that he had moved anywhere other than what you vyere told about him bging lp
Riyadh by ..., ABC and NBC news, is that correct?"  Wright replied, "I don't even know how to answer-, sg
['`m not .gonna answer it," after his attorney objected to the form of the question.
`  -±±±±Wright stated that the agent contacted hin, told him that the president of the company wright was.-..,         :-`             .                 `                    I-+           .\       11

i,I.

investigating-wantedtomeetwiththeagenttotalkaboutWright'sinvestigation,an'daskedwhetheiWright
wanted  the  agent to  meet with the  company  president-.   Wright  stated that he  said yes,  the  agent  agreed,
wiright` told the U.S. attorneys about it, and then they found out that "there was considerable resistance on the
partoftheMuslimagenttowearawire."HeandVincenttalkedabouttheagent'sallegedstatement,that"[a]
Muslim doesn't record another Muslim,"  and about the fact that FBI headquarters did not respond to their
complaints about this.

rfu://www.2ndcoa,edurts.state.tx.us/opinionsAITMLOpinion.asp?OpinionlD=18843
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[14]-~--In  his   first  amended  and  supplemental  petitions,   Appellant  claimed  that  he  was   a  private

individual.  However, in his appellate brief, Appellant merely argues that there is a genuine issue of material
fact  as  to  the  actual  malice  of ABC  and  does  not  dispute  ABC's  contention  that  he  is  a  public  figure.
Therefore,' for purposes of our review, we assume that Appellant was a public official, a public figure, or a
limited puxpose public figure.  See TEX. R. APP. P. 38.1(D;  W. Sfee/ Co.  v. 4/fe#b%rg, 206 S.W.3d  121,124
(Tex.  2006)  ("An  appellate  court normally  accepts  as  true  the  facts  stated in an appellate brief unless  the
opposing party contradicts them. ").

[15]--To recover for defamation, a public figure suing a media defendant has the burden to prove that

defamatory statements made about him were false.  See Be#£/ej/ v. Bw#fo#, 94 S.W.3d 56.I, 5.86 (Tex. 2002).
However, as we resolve Appellant's claims here on the issue of whether he raised a genuine Issue of material
fact  as  to  actual  malice,  we  need not consider whether ABC's  Broadcast  and Article  either expressly  or
implicitly made false statements about Appellant.  See TEX. R. APP. P. 47.1.  When, as here, the trial court's
order granting summary judgment does not specify the ground or grounds relied on for its ruling, summary
judgment will  be  affirmed  on  appeal  if any  of the  theories  presented to the trial  court  and preserved  for
-appellate review are meritorious.  Prov!.de#f £!/e a j4cc!.de#f J#S.  Co.  v.  K#off,  128  S.W.3d 211,  216 (Tex.-Eofofii;-Sti;-T8legram, Inc. v. Doe, 915 S.W .2d 4]1, 4]3 (Ten. \995)., Harwell v. State Farm Mut. Auto. Ius.

Co., 896 S.W.2,d 170,   173 (Tex.1995).

`` : . `    -±±In -his  first amended and -supplemental petitions,  Appellant also  contended that ABC 'acted with

acinal rialice by.purposefully avoiding the truth.  However, Appellant did not raise this issue in his appella~te
•-'`   ,-.'.          <-`                \     -             .

bri6.f.  i;; TEX. R. APP. P. 38.I(e);  Wea!ver v. Sw: Iva! 7 Bays fr, 813  S.W.2d 481, 482 (Tex.199,I) (stati`ng tha.t
an appellate brief must contain all issues relied upon).

I:=±Specifically,  although  we  review  the  entire  voluminous  record  with  regard  to  a  no  evidence
/

summary judgment, we will only discuss the pertinent evidence, such as the affidavits of Ross, Gibsori, arid
Walter; the depositions, of Ross and Walter; the email sent to Appellant by Yoruba Richen, ap APcassociate
producer,  iequesting  an  interview  for Pr!.mef3.rae  7lJ!%rsdr)¢  the  letter sent by  Jill  Rackmill,  another ABC
•` ...,.,,., ``.   -\    .     -`      ---.  r     ,

producer, to FBI's Ed Cogswell prior to publication, requesting an on-camera interview with FBI Director
Robert ndu'eller about the issues raised by Wright, Vincent, and Flessner in queir interviews; the FBI official
§tatemerit ,S6n.t to ABC; and transcripts of the ABC interviews wiith Flessner, Carmody, Wright, and Vincent.

`1.•:  ~   `   :`  I:-8~]-cabson also read the voice over for a story on lighted billboards during the program's introqucti~on
`       -        .     `=

I..,:    .`r`.: ,--- :`   `    -_   -..-`.-I    `.     '        -.

buttheremainderofthe'BroadcastthatdoesnotinvolveWright,Vincent,ortheFBIisnotintherecord.
i,---I---.,

`.`,...

[19]•~-~--Ross  testified  that  his job  duties  as  chief investigative  correspondent  for  ABC  News,  were  tp

deNehopandrapoctstoriesforG?odMorningApeerica,WorldNewsTonight,Nightline,Primetime,and20/20,
as. wel|' a§ ABC.Radio and the abcnews.com website.

' I  '  [20]

--~~Appellant testified that he first heard that ABC was going to do a story on him in the begirming of

Decem6er 2002 `because "[t]hey called the embassy and they wanted to do an on camera interview-with me."
He testified that the person who called was Richen,  an ABC producer.   Appellant testified that he told the
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ambassador, when asked about the situation, "[T]here's an agent with the FBI who is accusing me of
refusing  to  wear  recording  and  consensually  monitoring  a  Muslim  subject."   He  testified  that  he  was
un'Wiiling to do an on cinera interview because he was a certified undercover agent and did not want his
pictque to be broadcast.

!Z±±Ross also indicated that "[t]he FBI's statement was false in several respects, including the reason

for  [Appellant's]  refusal  to  record  the Muslim  suspect,"  but  he  did not  state  the  basis  for this  opinion.
Appellant testified that the statement contained an inaccuracy.

!ZZ±Vulgar Betrayal's mission was  ``to identify and neutralize through criminal process the HAMAS

terrorist support organization located within the United States."   Wright's June  1998  affidavit seeking civil
asset forfeiture described the relationship of Yassin Kadi, Kadi lnternational, and its related entity, BMI, Inc.,
of New Jersey, to terrorism suspects involved in a money-laundering scheme.

!Z3±The  W¢# Sfreef Jo#r#¢/ article  contains  Wright's  and Carmody's  allegations  and states that the

`allegationswerefirstmadein2000"inresponsetoanintemaldiscriminationcomplaintfiledagainsttheFBI

by  the`-,Muslim  agent,  Gamal  Abdel-Hafiz,  then  stationed  in  Dallas."   The  article  indicates  that  Wright's
affidavit  in response  to  the  internal  complaint,  includi.ng  the  allegation that Appellant  refused to` wear `a
hidden microphone and said that "[a]  Muslim does  not record another Muslim," was released by the FBI
under the Freedom of Infomation Act.

_L2±.Wright,whohadbeenwiththeFBIfortwelveyearsatthetimeoftheinterview,toldRossduring

his  ABC  interview  that a  supervisor  from  FBI  Headquarters  had` yelled  at him,  forbidding  him to  open~crimin`al inyestigations against intelligence subjects and that Headquarters' policy was not to aiTest terrorists,

but'to watcb them.  He did not mention FBI hierarchy, other than to refer to supervisors, headquarters, and
the agency bureaucracy in general.   He attempted, to explain to Ross how the FBI was separated into two
sides-crimina`l and intelligence.

He told Ross that a Muslim FBI agent in Dallas contacted him, told him that the president from a
.eQmpany  'that  Wright  was   investigating  wanted  to  meet  with  the  Muslim  agent  to  discuss  Wright's
investiga.tion,, and asked Wright if he should meet with him.   When the Muslim agent was asked to wear a
wire, he put forth "considerable resistance," and said "a Muslim doesn't record another Muslim."  Wright told

I       .'     ,              ,-

Ross  that  Appellant:s  response  "floored"  him  and  that he  was  convinced  that  Appellant would  be  fii.ed,
describing his reaction to Ross as, "There is no way in hell that you're going to remain as an FBI agent after
whatyoujustdid."WrighttoldRossthathecalledFBIHeadquarters;andtheHea_dquarterssuperv:sorsaid[,
"ivell, you have to understand where he'§Pr coming from, Bob."   Wright described his response, saymg, "We

both took the` same damn oath to defend this country against all enemies foreign and domestic, and he just
s;id ho?-  NQ way ,in hell."

Wright  told  Ross  that  instead  of  being  fired,  Appellant  filed  a  complaint  against  Wright  for
questioning his loyalty to the United States.   Wright told Ross that he told the EEOC counselor,  "[I]f you
think fo`r two seconds I'm goma apologize to this guy because he's refusing to do his job, no way in hell is
that going t'o happen."   Wright told Ross that he was glad that he had been irivestigated because he had a
Signed and sworn statement that he could go public with under the Freedom of Information Act.   Wright
testified that he did not tell ABC anything that was false.
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125]---Carmody, a retired thirty-four-year veteran special agent with the FBI, told ABC that Appellant

refused to record a conversation with a suspect that the Tanpa FBI office and the Tampa U.S. Attomey's
offic,e wanted recorded, although Appellant was willing to make the telephone call to the suspect, and that he
reported Appellant "to the FBI [headquarters] and also to [Appellant's] superiors in Dallas, for his refusal to
cooperate in an official criminal investigation."  Carmody told ABC that he "was shocked that an agent would
not do his duty" and that "it's hard to conceive that the FBI  .  .  . would tolerate such behavior by an agent."
Carmody asserted, "[A]n FBI agent has the duty to enforce the law, and if he refuses to do so, he should not
be an agent." Carmody also stated that, up until then, "I'd never heard an agent refuse to do his duty," and that
he felt that "that was insubordination, and it should be reported to his superiors."

Carmody did mention that the Tampa U.S. Attomey's office was aware that using Appellant "would
have  to  be  coordinated  with  the  U.S.  Attomey's  office  in  Dallas  as  well  as  the  FBI,"  that  he  reported
Appellant's refusal to Appellant's Dallas superiors, and that Camody and the Tanpa FBI office could not
discipline Appellant, but there is nothing in Camody's interview and affidavit to explain to ABC the FBI
hierarchy  involved  in  giving  Appellant  an  "order."   Camody  stated  in  his  affidavit  that  everything  he
communicated to ABC in its December 2002 interview with him was true.

i2~6Jvincent, who had been with the FBI  for twenty-seven years, referred to the "upper echelons of

management" at the FBI but did not specify who was in charge of whom and also stated that "there are a lot
of holes in the FBI minagement that need to be corrected."  Vincent also said that FBI Headquarters could
not admit to being wrong.

Vincent told Ross that, with regard to Appellant, who was referred to in the interview as, the Muslim
FBI agent, and wearing a wire, Appellant "said it was a cultural thing. - And on top of that, that a M-uslim `did
hot.,record.another Muslim."   Vincent told Boss  that this  was  "unheard of....  [Y]ou  do yoqu.j`ob .flr§t:'.I;
Vi.he6ht .said. that he inquired into how to  file a dereliction of duty complaint and that Headquat?rs` nev.er
responded.  Vincent testified that he did not tell ABC anything that was false.

[3~?!ilessner,whohadbeenafederalprosecutorinthechicagoofficeoftheDepartmentofJusticefor

.try?|ve~years,,toldABCduringhisinterviewthattheFBIwastheretoassisttheprosecutorsandthattheFPI'`S
function is "torinvestigate and prosecute crimes."  He said, with regard to the alleged refusal Py APpellapt. tg•wear~ a wire, "th'e agent refused . . . based on religious reasons . . . what he said was, it was against his `religion

t6.-ied6rd. in6ther`Mrislim.  I was dumbfounded by that response."  Flessner also told ABC, "it's pot-ap ag?nt'§+gbtio'n td decide[] not to pursue a criminal investigation . . . they don't have that choice.  When they are told

to  assist  in  a  criminal  investigation,  that's  what  they  do.   It's  not  .  .  .  an  organization  that  allows  for
philosophical differences."  Flessner did not elaborate on who had the authority to tell an agent to assist in a
criminal investigation.  Flessner referred to "powers" bigger than he was in the Justice Department and within
the, FBI but. did 'not explain the management structure ..,,,-

• `` , Flessne`r told A.BC, "[I]n my e-xperience in more than twelve years I have never known an agent,tg ~Say,
11 ,not participate in this investigation .... I think if you ask any agent on the street they would say that.,...          I            __  _   _  ._.1    L1__     __---___i-?.`.. I:I .   I I-T` .--I -I  : _ I -_

that r;fusal is just unheard of.   It's~not pemitted."  He t-old ABC that the opporfunity to `record the suspect
was !"a hug? break in the investigation[,I  [b]ut ultimately it didn't pan out to anything because of the agent's
refusal to cooperate." Flessner said that he had assumed that Appellant would have been sanctioned in some
way,-but that he later found out nothing happened.  Flessner reiterated, "[A]n FBI agent's job is not to decide
not to pursue an investigation ....  [T]hat's simply not their job ....  [T]heir responsibility is to investigate
and prosecute criminal offenses. "

Flessner  testifed  that  he  did  not  say  anything  false  in  his  intervigw.   He  ?lso  testifled, that,` the
prosecutor "w`ould ultimately inake the call as to how the investigation was being directed in order to prove
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the case," th;t he was the lead prosecutor in operation Vulgar Betrayal, and that Wright was the lead
FBI investigator in that operation.  He also testified that the relationship between the prosecutor's office and
the FBI was not hierarchical and that he did "not have a pure authority to order anybody in the FBI to do
anything," but that on every occasion that he could recall, when he instructed FBI agents "to conduct certain
bar[s df certain investigations to prove the case, and every case {ft¢f was camp/I.ed wl.ffa that I have-to repeat
myself, I have no memory of ever having an FBI  agent refuse a request to pursue an investigative lead."
[Emphasis added.]

Flessner testified that, in his entire experience with the Department of Justice, "I had never heard, nor
was I ever aware, nor did I experience with the exception of this case an agent refusing tl participate in an
assignment or investigation for some religious or philosophical reason.   It was just not an option that was
ever communicated to me in any way."

[28]---During the Judicial Watch press conference covered by C-Span, Wright referred to incompetency

and intentional  obstruction of justice by  "FBI management."   Part of Wright's EEOC  statement was read
during the press conference, including that the Dallas special agent stated what he would and would not do,
including that .`he would only record the individual if he told him that he was wearing a wire," that he feared
for his safety, that he did not`trust the FBI to protect him, and that he stated, "A Muslim does not, record
anther Muslim."  Camody's sworn declaration about his incident with Appellant was also read during the
press conference.~ -  .i,  .   In Wright's EEdc statem?nt, Wright asserted that after the telec6nference with Appellant,,he `,call?d

Fbl`headquatersandexplainedwhathadhappenedandthatthey"hadbothtakenthesameoathandqu§uvyap
[A`ppeliant'`§]duty.'.HealsoreferredtoaconversationthathehadwithaspecialagentinanotheroFlceabout"the problems I was having getting [Appellant] to wear a wire."

In the Ow Crass#re interview, Wright stated that he stood by his statement and that his concern was
that "thi; i`ndividuai was working international terrorism investigations and was refusing to do the sworn duty
in'at heL.;ivore he would do." . In \the  Wa// Sfreef Jo%r#¢/ article, Wright alleged that Appellant  "refused to
€apperate."   Wright's  1999 perfomance evaluation reflects  that he was  assigned to.international.terrorisap

.`-        ^`.I   .I   `-      -

and,that his perfomance was "exceptional."  Wright's June 1998 civil asset forfeiture affidavit ¢es_cribed th?•ralationsbip  of,  Yassin  Kadi,  Kadi   International,   and  BMI,  Inc.   to  terrorism  suspects   involved  in  a

ino`hey-laundering s6heme.

[29]---- The trial cout granted ABC's motion to file supplemeptal summary judgment evidence in the form

of pofti6ng of the testimony from the special appearance hearing.  Appellant testified at that hearing that he
did mat sue Carmpdy or the `Wrcz// Sfreef Jo%r#cr/.
I,_`,--..-[3o]-=See supra r\ote S .

±]-WedonotreachAppellant'sremainingarguments.SeeTEX.R.APP.P.47.1.
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